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�INTRODUCTION



	The Tolerance Foundation has carried out a series of projects over the past three and a half years aimed at analysing the effects of the Czech citizenship law on the countryŐs Slovak minority, with special emphasis on the disproportionate impact of the law on the Roma community.



	In 1994 and 1995 the organisation published three reports examining specific aspects of the citizenship problem.  One undertakes a study of the new legal provisions and consequences such as de facto and de jure statelessness,� a second presents individual cases of former Czechoslovak citizens resident in the Czech Republic who have failed to acquire Czech citizenship,� and a third studies the links these individuals have with Czech territory.  The latter also looks at the way in which the clean criminal record requirement has been used to limit the access of certain categories of applicants to Czech citizenship.�



	In order to further these efforts, in February 1996 the Tolerance Foundation created the Article 8 Project� with the intention of examining the relevant legal provisions in the field of expulsion, monitoring individual cases and providing legal assistance to those who allege a violation of their right to respect for private and family life.



	The present report concludes the first phase of the Article 8 Project, and is based on information obtained from the more than 120 individual cases documented by the Project between April and October 1996.  Bearing in mind the human rights standards established by the European Convention on Human Rights,  this report attempts to answer three main questions:



1. Whether or not the Czech Republic observes its international commitments not to expel Slovak citizens except as a result of serious crimes or in cases of serious disturbances;

2. Whether or not the principle of proportionality is observed by Czech courts when imposing the punishment of expulsion, and, in the context of family and private life, whether a just balance is struck between the interests of the individual and those of the state.

3. Whether or not individuals sentenced to expulsion have access to remedies when their right to respect for private and family life has been violated (and whether or not these remedies are effective).



As stated previously, this is a mid-term report and, therefore, refrains from making final conclusions or recommendations pending the compilation of more data and  information on prohibition of residence by the end of the Article 8 Project in 1997.

�Citizenship and Residence of "New Foreigners" in the Czech Republic



	The Czech citizenship law has been subjected to the repeated criticism of national and international bodies such as UNHCR, the Council of Europe, the OSCE and the US Commission on Security and Co-operation in Europe, as well as of various non-governmental organisations.  Czech authorities have attempted to respond to this criticism and have addressed some of the identified problems in a constructive manner.  However, the questionable approach taken in the establishment of the initial body of citizens of the new successor state, together with the manner in which the citizenship law has been implemented and the way in which it interacts with other areas of the legal system, continue to produce negative long-term consequences on Slovaks in general, and on the Roma community in particular.



	Focusing on the long term consequences of the citizenship law in the specific context of State Succession -- consequences such as the loss of residence and the possibility of eventually being expelled --  the Article 8 Project has documented more than 120 individual cases involving former Czechoslovak citizens sentenced to expulsion or given prohibited residence in the Czech Republic.  The majority of them were either born in or had been permanent residents or long-term residents of the Czech Republic before the dissolution of the federation.  The majority of them have strong family ties in the Czech Republic (many with family members who hold Czech citizenship), and most have almost no ties to Slovakia.



	Their expulsion from the Czech Republic cannot be treated as an isolated phenomenon separated from the larger context of citizenship and state succession.  It is precisely their status as Ňnew foreignersÓ which enables the imposition of expulsion or a prohibition of residence order upon them in certain circumstances.  This group of individuals, which closer examination shows to be comprised mainly of persons of Roma origin, has been, and continues to be subjected to a long chain of abuses: 

	

a) Slovak citizenship has been forced upon them;



b) the clean criminal record requirement of the Czech citizenship law has deprived them of the possibility of opting for Czech citizenship;



c) as Slovaks permanently resident in the Czech Republic at the time of the dissolution of the Federation they were subjected to the obligation to ŇreconfirmÓ their permanent residence status when no other group of foreigners in an identical situation was required to do so;



d) many of those among them who have committed criminal offences or misdemeanours are being expelled or are receiving prohibited residence orders, even in situations where they have strong family ties or long-term links with Czech territory.



a) Slovak citizenship has been forced upon them. 



	The Czech citizenship law used the former internal citizenship regulations --- and not residence criteria -- to determine the initial body of citizens. 



	All natural persons who at the moment of the dissolution of the Federation were Czechoslovak citizens holding the former internal Czech citizenship acquired citizenship of the new Czech Republic simply by the virtue of the law.



	Czechoslovak citizens residing abroad, who had no internal citizenship, were given an unconditional right to opt for Czech citizenship by declaration although their effective links with the territory of the Czech Republic were very weak.



	As for the Czechoslovak citizens who held internal Slovak citizenship, they could opt for Czech citizenship only provided that they complied with certain requirements laid down by law.



	Within this final group were permanent residents who had long-term residence in or were born in -- and even many whose parents had been born in -- the Czech Republic.  All of them were automatically designated Slovaks, and therefore foreigners (or so-called Ňnew foreignersÓ.) 



	Under international law, the new Czech state had no right to force Slovak citizenship upon them.  Firstly, many of these individuals were unwilling to be Slovaks. They do not consider themselves Slovaks and they assert that they do not have any links with Slovakia.  They actively made their position clear on the one hand by attempting to acquire Czech citizenship and on the other hand by remaining on the territory of the Czech Republic even though their status had changed, their rights had been curtailed, they were subjected to undue administrative hardship and, in extreme situations, were at risk of being separated from their families as a result of expulsion.



	Moreover, this forced assignment of Slovak citizenship upon unwilling subjects (who either no longer have or never have had ties with Slovakia) was not carried out upon the request of the Slovak state itself.  Slovak officials have repeatedly affirmed to the U.S. Commission on Security and Co-operation in Europe that while Slovak citizenship may be available to former Czechoslovaks in the Czech Republic the Slovak government will not force citizenship upon them.



	Consequently, when Czech officials determined the initial body of citizens of the new Czech Republic in such a manner as to add to the citizenry of the Slovak Republic a group of unwilling ŇSlovaksÓ, they in fact challenged the discretion of the Slovak government.



b) The clean criminal record requirement of the Czech citizenship law deprived them of the possibility to opt for Czech citizenship.



	According to the Czech citizenship law, a former Czechoslovak resident of the Czech Republic who had been designated a Slovak lost the right to opt for Czech citizenship if he had been sentenced for a criminal offence during the preceding five years.



	It has been repeatedly argued, in the context of discussions within the OSCE, that the Czech citizenship law has the effect of attaching to past criminal acts (acts committed in the five years prior to January 1, 1993) a heavier penalty (the loss of the option of Czech citizenship) than was called for by law at the time of commission of the criminal act.



	In their report on the citizenship law, the experts of the Council of Europe chose not to address the problem of ex post facto punishment, noting simply that this issue will be one for the organs of the Convention to address.  However, the experts raised the possibility that the clean criminal record requirement jeopardises principles on which Article 7 of the ECHR is based.



c)  They were obligated to ŇreconfirmÓ their permanent residence status following the dissolution of the Federation when no other group of foreigners in identical circumstances was required to do so 



	The group of former Czechoslovak citizens designated as Slovaks who had had permanent residence in the Czech Republic on 31 December 1992 did not have their permanent residence status automatically continued after the dissolution of the federation.  In order to ŇlegaliseÓ their continued stay in the Czech Republic, they had to apply for a permanent residence permit with the Aliens Police.  Otherwise, for all practical purposes their stay would have been considered illegal and could have resulted in a prohibition of residence.



	The procedure under which these former Czechoslovaks had to apply for a permanent residence permit was simpler than that required of other foreigners, waiving a few of the requirements such as the proof of clean criminal record.  To obtain permanent residence permit they only needed to submit an application and attach three photographs, a valid travel document for establishing their identity, and a document proving that they resided in the territory of the Czech Republic on 31 December 1992.



	The simplification of the procedure of application for permanent residence was presented by Czech officials as proof that Slovaks with permanent residence at the time of the dissolution were indeed being given preferential treatment.  The problem with this comparison, however, is that is equates permanent residents with aliens who were applying for a residence permit for the first time after the dissolution of the federation.



	A more accurate assessment of this ŇpreferentialÓ status results from a comparison between the treatment of Slovaks and that of other non-Slovak foreigners permanently resident in the Czech Republic before the dissolution of the Federation.  Assuming for the sake of simplicity that the permanent resident population of the Czech Republic comprised three groups at the moment the CSFR ceased to exist, i.e. Czechs, Slovaks and other foreigners, the Slovaks were the only ones who did not have their permanent residence automatically continued following dissolution of the federation, but needed to acquire special permission to remain in the Czech Republic as permanent residents.  Other foreigners with permanent resident status, and even those who had only temporary residence permits, had their status recognised as such and it automatically continued.  They did not have to ŇreconfirmÓ their residence, to submit any further documents or to prove that they possessed valid travel documents.



	If the rationale behind the treatment of Slovaks is that their permanent residence ended along with the existence of the Federation, the question must be asked why only the rights of Slovaks ended and not the rights of all permanent residents, Czechs included.  If the right of residence of all others continued, and only the right of residence of Slovaks disappeared, then the national identity of these Slovaks was used to their detriment - and served as the basis for discriminatory treatment forbidden by the Czech constitution.



	Furthermore, under international law the new Czech state has a clear obligation to refrain from enacting laws or regulations discriminatory in character or effect.  By treating a segment of the population differently than other segments in comparable circumstances (i.e. non Slovak foreigners with permanent residence in the Czech Republic on 31 December 1992), the Czech state violated well-established principles of international law.



	An additional aspect of the permanent residence problem is formal registration of permanent residence as such.  As has already been well-documented elsewhere, many Roma have great difficulties in obtaining formal registration due to the fact that they live in overcrowded, substandard housing which does not meet the minimum legal conditions for formal registration.  Therefore, in many households, only a portion of the family members are formally registered; those prevented from doing so by occupancy limits can therefore not prove that they had permanent residence in the Czech Republic at the moment of the dissolution of the Federation, despite having been born or having spent a significant portion of their lives on Czech territory.



	The lack of formal registration not only made them ineligible for Czech citizenship but has also made it impossible for them to ŇreconfirmÓ their permanent residence with the Aliens Police and to become once again ŇlawfulÓ permanent residents of the country.



	As already mentioned, a person who applies for permanent residence must present to the Aliens Police a document proving that they resided on the territory of the Czech Republic by 31 December 1992.  In spite of the fact that the High Court in Prague and the Constitutional Court have already ruled that Ňpermanent residence means actual residence and not one that is reflected only in official files,Ó� in practice, only officially documented residence status is taken into consideration. 



	While citizenship obligations within the context of state succession remain a contentious field of international law, there is growing acknowledgement of the fact that successor states have Ňat least the obligation to grant a residence permit to the persons who were citizens of the predecessor state and who had their habitual residence in the territory of the successor state at the moment the State succession occurred.Ó�



	Thus, in insisting upon a restrictive interpretation of the concept of Ňpermanent residenceÓ based solely on registered residence and not habitual residence, Czech authorities are ignoring both domestic jurisprudence as well as obligations anchored in customary international law. 



d)  Many of those among them who have committed criminal offences or misdemeanours are being expelled or are receiving prohibited residence orders, even in situations where they have strong family ties or long-term links with Czech territory.



	While the systematic nature with which certain Slovak citizens are being issued prohibited residence orders in the Czech Republic or expelled from Czech territory provides the subject matter of latter chapters of this report, some tentative considerations must be made here.



	As a fully independent state which came into existence following the dissolution of the Federation, the Czech Republic has assumed its own international responsibilities and obligations towards its citizenry.  Therefore, the Czech Republic has not only acquired and enjoys all of the economic and other benefits associated with the population on its territory, it has likewise assumed responsibilities towards this population which it must recognise.



	These responsibilities exist towards all former Czechoslovaks with real connections to the territory of the Czech Republic (acquired, for example, through birth, long-term residence or being raised or educated there) and not only towards those who were assigned Czech citizenship or who have succeeded in acquiring it.



	When the Czech Republic expels from its territory those of its long-term residents who have committed criminal offences, it is carrying out, in fact, a process of selection in which it decides which individuals to keep for itself and which to exclude.  Such a qualitative selection process is fully unacceptable, particularly as the accompanying assignment to the Slovak Republic of those deemed undesirable forces on the latter state a responsibility not justified by any real links with the individuals in question.  There is no reason justifying why Slovakia -- instead of the Czech Republic -- should be forced to deal with the social integration of offenders who were born or raised and educated on Czech territory.





Terminology



	Under the generic term of ŇexpulsionÓ, understood generally to mean any measure compelling the departure of an alien from the territory of a State, two separate legal institutions coexist under Czech law.

 

	First,  there is judicial expulsion (vyhoštění), which is governed by criminal law,� and which is the focal point of this report.  This is a punishment which may be given by a court of law, either as a sole penalty or in addition to imprisonment or any other punishment, and which results in the impossibility of the punished individual ever re-entering the territory of the Czech Republic.  The second institution is that of prohibition of residence (zakaz pobytu�), which is governed mainly by Article 14 of the Aliens law.�  This measure has the characteristics of an administrative sanction and is issued by the Ministry of Interior.  An individual receiving a prohibition of residence order is prohibited from entering the territory of the Czech Republic for a period of time fixed in the order.  The legal provisions governing the prohibition of residence and their implementation will be analysed in an upcoming report.



	In addition to these two main measures used to compel the departure of aliens, for the purposes of clarity there is one further form which should be mentioned here: deportation resulting from an administrative decision, which is regulated by Art. 16 of law 123/1992 (and which in Czech is also called vyhoštění.)  An individual may be subjected to this deportation order when he or she disregards a previously issued prohibition of residence.  When a deportation order is issued, the personal freedom of the individual concerned may be limited, and he or she is accompanied to the border by police escort.  Previous confusion surrounding the issue of deportation resulted from the fact that one Czech word -- vyhoštění -- is used to describe both judicial expulsion and administrative deportation, while a completely different term --zakaz pobytu -- refers to those barred from remaining in the country.  Therefore, although both vyhoštění and zakaz pobytu are measures compelling the departure of aliens, discussions of expulsions have often overlooked the numerous cases of prohibition of residence.�





Scope of Judicial Expulsion



	As illustrated in the figures below , the total number of foreigners judicially expelled from the Czech Republic has increased from 506 in 1993 to 742 in 1995.  Expulsions of individuals holding Slovak citizenship have also increased over this period -- from 111 in 1993 to 240 in 1995.  Should trends of the first half of 1996 persist, both the total number of foreigners sentenced to expulsion as well as the number of Slovaks subjected to this measure will again show an increase.



	Whereas 21.9% of those expelled in 1993 were citizens of Slovakia, this figure climbed to 32.3% by 1995 and has shown an additional slight increase through the first half of 1996. In other words, nearly one in every three persons who have received a final sentence of expulsion from the Czech Republic is a Slovak.  It must be stressed that these figures do not include cases in which a sentence of expulsion is not yet final, or cases in which Slovaks awaiting trial are at considerable risk of expulsion.





Cases of Judicial Expulsion�

1st January 1993 through 30th June 1996



�1993�1994�1995�1st 1/2 96�Total��Total cases�506�596�742�376�2,220��Slovaks�111�189�240�123�663��Slovaks as %�21.9 %�31.7 %�32.3 %�32.7 %�29.8 %��



Scope of Prohibition of Residence 



The act of prohibiting an individual's residence is regulated mainly by Articles 14 and 15 of Act 123/1992 (the Aliens law), as later amended.�



Article 14 lists the grounds upon which this measure may be ordered, and these range from the violation of any binding legislative act to situations in which "it is unavoidable for the security of the state, the maintenance of public order, the protection of health, or the protection of the rights and freedom of others."  Only the minimum period for which an individual maybe barred from the Czech Republic is set out in the law (one year), and in practice decisions on the length of the prohibition are based on internal regulations unavailable to the general public.



Article 15 establishes the consequences of prohibition of residence and the maximum amount of time an alien may have to settle his affaris before he has to leave the country.  Decisions on prohibtion of reseidence are made by the Ministry of the Interior (in practice by the Ministry's Department of Aliens Police, Borders and Passport Service, the "Aliens Police".)



Of the nearly 43,000 persons barred or expelled from the Czech Republic since the dissolution of the CSFR, the vast majority have been removed by means of a prohibition of residence order.  Between 1 January 1993 and 30 June 1996, 40,724 individuals had been prohibited from remaining on the territory of the Czech Republic in this manner.  From an annual high of over 16,000 cases of prohibited residence in 1993, the annual number has since declined and levelled off at approximately half that rate.  While the number of individuals of all nationalities receiving prohibited residence in the Czech Republic has thus decreased by 50 percent since the beginning of 1993, the number of Slovak citizens receiving this sanction increased four-fold in the first two years following the split, rising from 95 in 1993 to 426 in 1995, the last year for which complete data is available.



Statistics for the first half of this year show that a slight decline in the number of Slovaks given prohibition of residence can be expected for 1996, although the six-month figures remain 300% higher than those for the same period in 1993.  As a percentage of all persons having been barred from residing in the Czech Republic, the proportion of Slovaks thus increased from 0.6 percent 1993 to 4 percent in the first half of 1996.



Cases of Prohibited Residence�

1st January 1993 through 30th June 1996



�1993�1994�1995�1st 1/2 96�Total��Total cases�16,441�11,792�8,211�4,280�40,724��Slovaks�95�338�436�170�1,039��Slovaks as %�0.6 %�2.86 %�5.3 %�3.97 %�2.55 %��









JUDICIAL EXPULSION



Legal Basis and Justification



	The institution of judicial expulsion is set out in Article 57 of the Czech Criminal Code, which reads: 



ŇA court may give a punishment of expulsion from the territory of the Czech Republic to a criminal who is not a Czech citizen or is not an individual who has been granted refugee status. It may be given as a separate punishment but also together with another punishment provided that the safety of the people or of property or another public interest requires it.Ó



	It is a commonly accepted principle of international law that every state possesses the general right of expulsion.  Equally acknowledged, however, is that the very drastic nature of this measure imposes upon the state the obligation to substantially justify its use. 



	Czech criminal law and jurisprudence provide only very limited indications that, firstly, consideration is given to the justification of expulsion and, secondly, that limits to the discretionary power of the new Czech state exist.



	An initial observation which must be stressed is that there have been no changes made in the legal framework governing expulsion since the dissolution of the Federation.  The Czech Republic, as a successor state to the CSFR, has kept the same discretionary power previously held by the Czechoslovak state.�   Therefore, a state power previously meant to be exercised only over non-Czechoslovaks has been automatically extended to former Czechoslovaks who overnight were designated Slovaks.  Furthermore, recent jurisprudence of Czech courts places a clear emphasis on the status of these former citizens as foreigners, justifying in the process their expulsion from the Czech Republic.�



	Significantly, as Czech courts compel an increasing number of Slovaks to leave the territory of the Czech Republic, on the international level Czech representatives have continued making various commitments to extend special protection to these former Czechoslovaks.�   While these assurances may serve to maintain the positive image of the Czech Republic abroad, they have had little domestic impact.  The domestic implementation of international commitments requires parallel legislative action, but to date no such steps have been taken.



	Under Czech legal doctrine, the purpose of expelling an alien is Ňto make it impossible for the offender to re-enter the territory of the Czech Republic.Ó�   In addition, the purpose of expulsion also incorporates the purposes of criminal punishment in general, which are set out in Article 23 of the Czech Criminal Code and include protecting society from perpetrators of criminal acts and preventing criminals from continuing in their illegal activities.



	In the case of expulsion, however, the interests of the state cannot be the sole consideration.  Imposition of this penalty also requires consideration of the circumstances of the individual, and an effort must be made to ensure that a sentence of expulsion is only given where the interests of the state and its citizens truly outweigh those of the convicted criminal.



	As expulsion is currently exercised in the Czech Republic, no consideration is given to this balance between the interests of the state and its obligations towards the individual.  The interests of the individual are not being weighed, and any of an extremely broad range of reasons is seen to warrant expelling a Slovak, especially those belonging to the Roma community.  Crimes ranging from theft to disorderly conduct to forgery are being classified as actions endangering the State, and thus justifying expulsion.  Factors which would provide strong reasons against expelling an individual, such as length of residency in the Czech Republic and family ties, almost always go disregarded.



	A brief look at some of the individual cases documented by the Article 8 Project makes  this point very clear:



* Jan Cicko, a permanent resident of the Czech Republic for 27 years, has been sentenced to prison and subsequent expulsion for sexual abuse of a minor. 



* Ludovit Gorej grew up in a Czech orphanage and has lived in the Czech Republic since he was just a couple of months old.  He was sentenced to expulsion for stealing sugar beets from a field valued at 140 Kč ($5). 



* Milan Gorol lived as a permanent resident in the Czech Republic for more than 33 years before being sentenced to expulsion following a conviction for theft, breaking and entering and property damage. 



* Anton Nociar, a permanent resident of the Czech Republic for more then 37 years was sentenced to expulsion following a series of thefts and robberies.



* Ondrey Varady came to the Czech Republic in 1977 and has lived in Prague ever since.  He has a child born in 1980 who holds Czech citizenship.  Varady was sentenced to expulsion in 1994.



* Ludovit Bihary.  At the moment of the split of the Federation he had been a resident of the Czech Republic for 6 years.  Although he has a wife and 3 minor children who all hold Czech citizenship, he was sentenced to expulsion for pick-pocketing. 





Grounds for Judicial Expulsion



	Article 57 of the Czech Criminal Code provides that a sentence of expulsion may be given Ňprovided that the safety of the people or of property or another public interest requires it.Ó  Further clarification has come in the form of judicial interpretation, for example when the Prague High Court ruled that expulsion is warranted where a non-citizen has committed Ňserious criminal activity directed against life and health as well as against property.�Ň  Certain acts of terrorism and trafficking in weapons, drugs and other dangerous materials have also been interpreted to fall into the category of acts calling for expulsion.�   (While the definitions of these latter offences are quite clear, the concept of Ňserious crimes directed against life, health or propertyÓ remains to be precisely defined.)



	One indicator of the seriousness of a crime is found in article 17 of the Czech Code of Criminal Procedure.  Under this article, jurisdiction over relatively serious offences is assigned to the regional courts instead of the district courts which usually serve as the court of first instance.  For the purposes of this determination, Ňserious offencesÓ include crimes punishable by more than 5 years in prison as well as special offences such as terrorism, sabotage, and crimes regulated by the Law on Protection of the Peace, for which there is no minimum sentence threshold. 



	Therefore, it can be reasonably presumed that Ňserious crimes directed against life and health and propertyÓ in the sense of article 57 are those which are punishable by more than 5 years imprisonment. 



	Criminal sentencing in practice, however, does not always reflect these provisions.  A thorough breakdown of all offences leading to a sentence of expulsion is included in Appendix I.  For example, of the 663 Slovaks expelled from the Czech Republic over the last three and a half years, not one was sentenced for terrorism  or sabotage, and only 4 persons (0.6% of the total) had been involved in drug-related criminal activities.�   Other serious crimes providing grounds for the expulsion of Slovak citizens were murder�  (6 cases, or 0.9% of the total), tax evasion�  (1 case, 0.15%), assault on a state authority�  (1 case, 0.15%),  assault� (2 cases, 0.3%), robbery�  (3 cases 0.45%), embezzlement�    (1 case, 0.15%) and fraud�  (27 cases, 4.07%).



	However, of the 663 Slovaks sentenced to expulsion, 622, a full 93.81% received this punishment for crimes which would not fall into the category of Ňserious crimes directed against life and health and propertyÓ using the definitional approach described above.  For example, in considering the most prevalent crimes:



* 302 persons were sentenced to expulsion for theft; �



* 85 individuals were sentenced to expulsion for failure to obey an official order, which is regulated by Art. 171. In most of these cases, the precise act leading to this charge was failure to comply with an administrative prohibition of residence order or violation of a court order.�



* 55 persons received a sentence of expulsion for robbery;  



* 41 were sentenced for breaking and entering;



* and 17 persons received this punishment for falsifying official documents;



	Clearly the vast majority of the offences for which a sentence of expulsion has been handed down cannot be described as Ňserious criminal activity directed against life and health as well as against property.Ó In some cases the offences can only be described as trivial.  For example,  



* 6 Slovaks were sentenced to expulsion for disorderly conduct� -- 2 in 1994, 3 in 1995 and 1 in 1996 -- which is normally punishable by a fine or imprisonment for up to 2 years. 



* In 1995, Peter Kubat was sentenced to expulsion for failure to pay alimony under Article 213(1).�   (Paragraph (1) of this article covers the unintentional form of the offence, for which the maximum punishment is one year imprisonment.) In 1996, another Slovak was sentenced to expulsion for violation of Art 213(2), which is the intentional form of the same offence.

 

* A conviction for gambling under Article 250A(1) was used in 1994 as grounds for expulsion, although this offence carries a maximum penalty of only 2 years imprisonment or fine. 





Consequences of Expulsion



	If, as has already been discussed, the purpose of expulsion is to make it impossible for a person sentenced to this punishment to ever re-enter the country, than the most obvious consequence of expulsion is that an individualŐs presence on the territory of the Czech Republic becomes indefinitely barred. 



	This extremely serious consequence seems justified in cases involving grave offences such as terrorism or drug trafficking, provided that the perpetrator is a non-citizen lacking a deeply-rooted connection with the Czech Republic. 



	However, to impose such a punishment on a person for an offence no more serious than theft is unreasonable, particularly in the case of a first offence or where the individual previously had a clean criminal record for an extended period.  In such cases it cannot be successfully argued that the interests of the state require that the individual be sentenced to expulsion.



	Theoretically, an individual sentenced to expulsion has two possibilities to have the punishment set aside.  The first of these is the presidential pardon.  Given the large number of applicants, however, and the relatively small number of pardons actually granted, it is unlikely that this recourse could have any measurable effect on the expulsion problem.



	The second possibility is a presidential amnesty, but given the special character of this remedy, discussion of its application in the case of expulsion of Slovaks remains in the field of legal theory.



	Czech criminal law does not provide any possibility for an expelled individual to return to the Czech Republic, even for a short period of time.  In the case of expulsion, there is no possibility of a suspension being issued, even in cases where humanitarian reasons could be invoked.  (This possibility does exist for those barred from the Czech Republic by means of a prohibition of residence.)



	As the law does not provide any clear indications, there are several unanswered questions related to the effect of a sentence of expulsion on a personŐs residence status, including the question of when this status is terminated.  On the subject of expiration of a residence permit, the Aliens law contains only provisions governing extended voluntary absences from the country,� while legislation governing the termination of residence in general does not cover the specific situation of foreigners (or Ňnew foreignersÓ).�   



	An area where this confusion may have measurable effect is the process governing the acquisition of Czech citizenship. Under the most recent amendment of the citizenship law,� the possibility that a Slovak may apply for Czech citizenship even if he has been sentenced to prison and expulsion is no longer automatically excluded,� provided he can prove that he had permanent residence on 31 December 1992.  Where an individual sentenced to expulsion has received this penalty combined with a prison term, the continuity of his permanent residence is not disturbed during the period he is in prison.�  Consequently, a person who applies for Czech citizenship from prison would meet the permanent residency requirement set out in the citizenship law.  It remains to be seen how the Ministry of the Interior would respond to an application filed in these circumstances.�  





Judicial Appeal



	The possibility to appeal a judicial decision, including a sentence of expulsion, is set out in Art. 245 of the Code of Criminal Procedure.�  Appeals may be lodged by the state prosecutor, by the accused, and by a relative of the accused on his or her behalf.�  The law provides that the prosecutor may lodge an appeal where the interests of justice require him or her to do so, including where an appeal may bring about a result beneficial to the accused.



	In documenting cases of judicial expulsion, the Article 8 Project did not encounter any cases where the prosecutor appealed against an expulsion in the interests of preserving family or private life.  In fact, in every case where the prosecutor did appeal, the sentence of the trial court was increased, in some cases even to the extent of imposing expulsion where the trial court had refrained from doing so.



	For example, Zoltan Buka, permanent resident of the Czech Republic for 17 years at the time of his conviction,� had a sentence of one year imprisonment increased to 22 months plus expulsion following the appeal of the prosecutor.



	In a large portion of the cases documented by the Article 8 Project, those sentenced to expulsion had waived their right to appeal.  During attempts to better understand the causes of this voluntary renunciation, three factors repeatedly surfaced: a common belief that waiving a right to appeal prior to sentencing might alleviate the severity of the punishment, insufficient knowledge of appeal procedures, and an unwarranted fear of possible negative results of appealing.



	An example of the first factor is the case of Milorad Vujicic.�  He was advised by his court-appointed lawyer to renounce his right to appeal before the trial court issued its decision,� and did so in the belief that as a result he would receive a shorter prison sentence.  He did not know that a ŇlighterÓ punishment could entail expulsion, and ultimately received this penalty.  He has sought the assistance of the Project, claiming that the punishment of expulsion is too severe and disproportional to the crime committed.



	The court has an obligation to inform the accused person that he has the right to appeal, and this information is accordingly included in the text of all trial court decisions.  Nevertheless, 13 individuals assisted by the Project who were not represented by court-appointed lawyers claimed that by themselves they did not understand the significance of the appeal or how exactly one may be lodged.



	In the cases documented to date, judicial appeals were most often lodged by those with previous experience with the criminal justice system or by those who were represented by a lawyer appointed by the court or retained by the accused or his or her family.�  



	As a rule, where family ties or long-term links with the country were explicitly mentioned in an appeal against a sentence of expulsion, the courts rejected this argumentation.  In most cases, however, the accused was unaware of the significance of established family life, and therefore, that these factors must be considered by the court before sentencing an individual to expulsion.



For example,



in the case of Ludovit Socha,�  he lodged the appeal himself, claiming on the one hand his innocence, and, on the other, that in sentencing him to expulsion the court did not consider the fact that he and his girlfriend had lived together for 7 years and had a son.  In case of his expulsion, he argued that he would no longer be able to see his family, as his girlfriend had refused to move to Slovakia.�



The appeal court upheld the original sentence and held that his domestic situation did not constitute a family as such, citing the fact that Socha was in fact living with friends during the period prior to his committing the crimes in question.



In the case of Jan Cicko,�  the trial court sentenced him to two years imprisonment for sexual abuse and moral corruption of a minor.�   Both Cicko and the prosecutor appealed, the former asserting his innocence and the latter seeking a more severe punishment.  The court of appeal accepted the arguments of the prosecutor and increased CickoŐs punishment to 4 years and expulsion.�   As the punishment of expulsion only came in the appeal stage, Cicko had no further opportunity to challenge this penalty on the basis of established family life.  The decision of the appellate court made no reference to the fact that CickoŐs wife and two minor children are Czech citizens or that Cicko had permanent residence in the Czech Republic for 27 years.  As justification for the sentence of expulsion, the appellate court ruled that because Cicko is a foreign citizen who is Ňnot behaving properly,Ó�  the requirements for the sentence of expulsion were met.



In Beata LakatosovaŐs� case, an appeal against the sentence of expulsion was lodged by her lawyer.  Although the appeal argued that the penalty was disproportionate to the crime,� the fact that she was born and raised in the Czech Republic and has family ties there was not explicitly invoked.  Ruling that the punishment was Ňnot inappropriately strict,Ó the appellate court rejected her appeal.� 



Anton Nociar� had been a permanent resident of the Czech Republic for 46 years when he was sentenced in August 1995 to 7 years a half in prison and subsequent expulsion for theft.�  His previous prison experiences meant that he knew how to lodge an appeal.  However, he did not know that he might use the argument of his long time residence in the Czech Republic in order to challenge the expulsion.  The appeal court confirmed the initial verdict.



Under Article 125 of the Code of Criminal Procedure the court has an obligation to provide reasons for inflicting a specific punishment.  The manner in which the courts respect this obligation in the particular case of expulsion was described as early as 1982 when the Czech Supreme court noted: 



ŇCourts often fail to pay proper attention to giving reasons for the inflicted punishment; they disregard the fact that the power of the punishment sentence rests also upon its justification. (..) The degree of danger for society is often justified by general contemplation without relation to the circumstances and specifics of the particular case which are important in the context of individualisation of the punishment. Only some personal traits of the criminalŐs character are sometimes specified in more details. One can find also reasons which are basically limited to a mere description of the committed crime.Ó�



	Fourteen years later the situation appears unchanged.  The justification being provided by courts when imposing the punishment of expulsion remains generally poor and regularly ignores both the fact that many of the Slovaks concerned are not simple foreigners but persons who have lived for a very long time in the Czech lands and that many of them have well-established family ties and/or private life in the Czech Republic.  For example, the District Court in Jicin justified the expulsion of Vaclav Grajcar,� an offender born and educated in the Czech Republic and who has a Czech girlfriend and two Czech children in the country in the following way: 



ŇAccording to Article 57 of the Criminal Code the court decides to give him expulsion because he is a citizen of the Slovak Republic who has committed a crime on the territory of the Czech Republic.Ó�



Another trial court, this time in Sokolov, wrote of the expulsion of Emil Čisar: 

	

Ň (...)the punishment of expulsion has been given according to Article 57 of the Criminal Code. The Court has taken into consideration the seriousness of the crime committed� and also the fact that none of the accused� were employed on the territory of the Czech Republic or were even interested in working.  The punishment of expulsion is appropriate here for the protection of security of people and property. Moreover, both accused persons are not citizens of the Czech Republic but are Slovak citizens.Ó�



Emil Cisar has lived in the Czech Republic since 1984 and has for seven years been in a long-term relationship with a Czech citizen.  A daughter was born to them in 1991 but she did not survive the first year. 



	In a similar situation is Jan Urbanek who has lived in the Czech Republic without being registered as a permanent resident since 1989 and who has an effective family life with a Czech woman.  His expulsion has been justified by the District Court in (eska Lipa as follows:  



 Ňwhen deciding on the punishment the court could not overlook the fact that the accused is a citizen of the Slovak Republic and has Slovak nationality.  Although he does not live at the place of his permanent residence (which is in Slovakia) he does not work anywhere on the territory of the Czech Republic and, moreover, he was moving around without documents.  Because of that the court gave him, together with the imprisonment also expulsion according to the Article 57 of the Criminal Code.�



	In other cases, such as the case of Anton Sivak and Ivan Dužda, the trial court only mentioned that the punishment of expulsion is given without justifying it at all.�



	As far as extraordinary remedies are concerned, Czech law contains provisions for a renewal of procedure and a complaint submitted to the Supreme Court by the Ministry of Justice against court decisions not reached in accordance with the law.





Renewal of the Procedure



	According to the Czech Code of Criminal Procedure� a judicial decision which has already entered into force (become effective) may be reviewed by the trial court if a participant directly affected by the decision claims that new facts or evidence has emerged.



	Such a decision to renew a completed and closed criminal procedure is conditioned by the fact that the new facts or evidence were unknown to the court at the time its decision was issued and that their significance is such that the court may have decided differently had it had access to this information.



	This renewal of procedure has a suspensive effect and may result in the original decision being quashed.  In the cases documented by the Project to date, no opportunity to use this procedure has arisen.





Complaint by the Ministry of Justice



	Under Art. 266 of the Code of Criminal Procedure, in the case of an obvious and serious violation of the law during the criminal procedure the Minister of Justice may submit a complaint to the Supreme Court.



	As this extraordinary remedy may only be initiated by the Ministry of Justice, the role of the individual concerned in this procedure is limited to suggesting to the Ministry where a violation may have occurred and requesting that a formal complaint be considered.



	There is no fixed period of time following the issuance of the decision within which the complaint must be submitted.



	Once a complaint is lodged, the competence of the Supreme Court is limited to deciding on the legality of the decision.



	In practice, petitions seeking a complaint on the grounds of legality are received by the state prosecutors offices, where an initial vetting is carried out.  As the state prosecutorŐs office has the power to reject such petitions but not to formally submit the complaint to the Supreme Court, petitions clearing this stage are forwarded to the Ministry of Justice, where the decision on whether or not to submit the complaint is taken.



	To date, 14 of the ProjectŐs cases raised questions of legality serious enough to warrant sending initial petitions to the offices of the state Prosecutor.  All of these petitions were related to sentences of expulsion, and each alleged violation of the right to respect for private or family life anchored in the Czech constitution, citing the case-law of the organs of the ECHR.  In all but one case, that of Ladislav Pecha, responses to these petitions have not yet been received.



	On behalf of Pecha, the Article 8 Project submitted a petition on 30th July 1996 to the Regional state prosecutorŐs office in Ostrava which argued that the punishment of expulsion was clearly disproportionate to the danger to society posed by Pecha and underscored the nature of his families ties in the Czech Republic.  The latter argument was based on the fact that PechaŐs long-term domestic relationship with a Czech woman constitutes family life protected by Article 10(2) of the Charter of Fundamental Rights and Freedoms of the Czech Republic and Article 8 of the European Convention.



	The state prosecutor rejected the allegation that the decision on expulsion constituted a violation of the law



Ňbecause Article 57 of the Czech Criminal Code states that the punishment of expulsion may be given to a person who is not Czech citizen or to a person who has not been granted refugee status if the imposition of the punishment is necessary to protect the people, property or other generally protected interest.  In the case of Ladislav Pecha the above-mentioned conditions are undoubtedly fulfilled -- the accused is not a citizen of the Czech Republic, he has been sentenced for 4 counts of robbery under Art 234 of Criminal Code and the danger he represents for the above mentioned interests is indicated by the seriousness and the number of his criminal activities.  The seriousness of the crime he has been convicted of was indicated by the lawmakers when a punishment of between 2 and ten years imprisonment was established for this offence.  Only for purposes of thoroughness I will mention that in connection with the punishment of expulsion the fact that the accused has a partner in the Czech Republic is absolutely immaterial.  According to all above mentioned facts the decision of the court has been reached according to the law, inclusively the element of imposing the punishment of expulsion. For these reasons the petition is rejected.Ó�



	Again here an isolated article of the Criminal Code is being applied without the required reference to the overarching context of Czech constitutional law and international provisions.



	The significance of the State ProsecutorŐs dismissal of the importance of family life in the context of expulsion is far greater than a questionable outcome in an individual case.  In blocking access to the Supreme Court and thereby preventing the possibility of creating precedents and clear interpretations in this difficult area of law, this approach ensures that future cases will be continue to be decided in a similar manner.





The Presidential Pardon



	The Czech Code of Criminal Procedure also contains provisions� enabling the President of the Republic to grant a pardon at any stage of a criminal procedure, from the time an individual is formally accused to the period of the punishment.  Importantly, however, a pardon can only be granted in connection with a criminal prosecution and only in response to an application submitted by the individual concerned.  It is not possible to seek a presidential pardon from an administrative sanction.



	The president has transferred competence over an area of the pardon procedure to the Ministry of Justice, and in practice most cases are firstly considered by an office within that Ministry.  There are however certain categories of cases in which the president has retained direct involvement and, in addition, he may choose to become immediately involved in any other type of case, at any time.�



	When an application requesting a presidential pardon arrives at the office of the president, it is forwarded to the Ministry of Justice, where it is considered and either rejected outright or sent back to the office of the President for a final decision.  The reality of the process is such that a majority of applications do not clear the screening carried out by the Ministry of Justice.  According to information provided by the office of the president,� of approximately 2,000 applications received each year, only around 100 pardons are granted.



	Several of the individuals whose cases are documented in this report have themselves written multiple letters to the president requesting a pardon, and all were rejected almost immediately.  (The fact that some make repeated requests, rejection after rejection, is linked to a naive belief in the power of the remedy, stemming most likely from the personal reputation of the President.)



	Of 15 letters written by staff members of the Project on behalf of individuals sentenced to expulsion, none has yet resulted in more than a letter confirming that the request has arrived and has been registered.  Most of these requests were based on concerns for family life or long-term ties with the territory of the Czech Republic. 



	The effect of a pardon on residence status depends on the precise moment of its issuance.  A pardon granted to an individual sentenced to expulsion who remains in a Czech prison would prevent  the expulsion from being carried out.  The residence status of this individual would therefore remain unchanged following his release from prison.  Serious questions are raised by the opposite situation, however, in which a pardon is granted only after the execution of the expulsion.



	According to the Aliens Police, a personŐs registered residence status terminates when he or she is expelled from the country. Therefore, while an individual pardoned after being expelled would legally be able to re-enter the Czech Republic, his or her residence status would not be restored, given that the presidential pardon affects only the criminal aspect of the matter and not the civil or administrative factors.  The Aliens Police is under no legal obligation to reinstate a prior residency status following a pardon despite the fact that the punishment which resulted in its revocation was cancelled.



	Unfortunately, this problem is not merely a theoretical one.  The Project is aware of the case of a Vietnamese man who, after being pardoned by the president, had to reapply for a residence permit, only to have his application rejected by the Aliens police on the grounds that he no longer had a clean criminal record.�



	Under these circumstances, a presidential pardon could be meaningless for many people including Slovaks.  If the motivation behind requesting (as well as granting) a pardon in an expulsion case is to protect family life, then the fact that the person concerned may enter the country but cannot stay with his/her family as a permanent or long-term resident contradicts the very purpose of the pardon.



	This contradiction should be addressed when the Aliens law is amended.  (The Ministry of the Interior is already preparing a draft which will probably be submitted to the parliament during the course of 1997.)





Constitutional Court Complaint



	All natural and legal persons have the right to petition the Constitutional Court with complaints that a lower court decision or other act of a public authority violated fundamental rights or freedoms protected by the Czech Constitution.�  Complaints may only be submitted with the assistance of a lawyer who is a member of the Czech Bar Association� and must be lodged within 60 days� of the relevant decision or action.



	Using these straightforward requirements as a starting point, the Project attempted to evaluate the practical degree of access to the Constitutional Court of those facing expulsion who may have grounds to allege violation of the right to respect for family and private life.



	As an introductory observation, it must be noted that the individuals concerned are currently imprisoned, very often are not well-educated and, as a rule, are indigent.  Given these last two factors, the type and quality of legal representation they received during their criminal prosecution is probably the most important factor in their ability to use all available remedies to their fullest extent.



	Of the cases documented by the Article 8 Project where an individual sentenced to expulsion had legal representation, in all but one case� this service had been provided by a court-appointed defender.  The duties of ex officio counsel end with the closure of the appellate phase of the procedure.�  Court-appointed defenders are therefore under no obligation to instruct their clients of the right to complain to the Constitutional Court, to assist them in lodging such a complaint, or to advise them on other avenues for gaining legal representation, such as applying to the Czech Bar Association.



	In practice, seeking assistance from the Czech Bar Association is the only possibility available to those lacking financial means, and the Association is under no legal obligation to provide representation.� 



	When an individual applies for assistance, the Bar Association first decides whether or not to provide assistance at all.  If a decision is taken to grant assistance, the case is then assigned to a member of the Bar Association.  Whether this help will be provided free-of-charge or for a reduced fee is Ňdecided by the lawyer, taking into account and evaluating the social and financial situation of the client.Ó�



	The Article 8 Project has attempted to determine the precise conditions under which our clients may be granted free legal aid for the purpose of lodging a complaint with the Constitutional Court.  To date, the only information available to the Project was that there are no written guidelines setting out what documentation an individual has to submit when applying for free legal assistance.�  Despite the helpful efforts of the Bar Association, it was not possible to determine, for example, if any of the 54 cases in which the Bar Association has provided free assistance� involved petitions before the Constitutional Court.



	Finally, as there is no legal aid scheme in the Czech Republic to ensure that everybody may effectively submit a complaint to the Constitutional Court.  Consequently, it is not possible to speak of an established right to representation before the Court.  The situation is rather one in which there is only a possibility to receive free legal help in a context where legal representation is obligatory (and where the complexity of the procedure makes it indispensable).



	Recently, an individual petition to the European Commission alleging a Convention violation by the Czech Republic was declared inadmissible on the grounds that Ňall domestic remediesÓ had not been exhausted.  The Commission indicated that in the case of the Czech legal system, the exhaustion of domestic remedies under Article 26 requires review by the Constitutional Court.�   In including the necessity to pursue a constitutional remedy in the admissibility requirements, the Commission seems to have relied heavily on domestic law and on the presumption that there is effective access to the Czech Constitutional Court.



	The question of whether or not an appeal to the Constitutional Court constitutes an Ňeffective remedyÓ may be further analysed in the light of, for example, the case of Airey v. Ireland.�  In this case, the Court considered the problem of factual inaccessibility to a remedy which had to be exhausted under the rules provided in Article 26.  The complainant lacked the funds necessary to ensure legal representation in a procedurally and legally complicated civil matter and, because no free-of-charge legal aid scheme existed, had lacked, in the opinion of the Commission and the Court, effective access to the remedy.  The objection of the government that the appropriate remedy was not pursued was not accepted.  In finding that the complainantŐs right to trial under Article 6(1) had been violated, the Court noted that



ŇArticle 6(1) may sometimes compel the state to provide for the assistance of a lawyer when such assistance proves indispensable for an effective access to the court either because legal representation is rendered compulsory as is done by the domestic law of certain contracting states ... or by reason of the complexity of the procedure of the case.Ó





�FAMILY AND PRIVATE LIFE



The Respect and Preservation of Family Life in the Context of State Succession



	It is generally accepted that control over the entry, residence and exit of aliens lies within the domain of domestic jurisdiction, given that both emigration and immigration issues touch closely upon the self-interest of the State.  However, as the Permanent Court of International Justice stated in an advisory opinion as early as 1923,� the question of whether or not a certain matter lies solely within the jurisdiction of the State depends on the development of international relations. The court held that even in respect of matters which in principle were not regulated by international law -- as is the case with certain matters related to state succession -- the right of the state to use its discretion may be restricted by obligations it undertakes towards other States, so that its jurisdiction becomes limited by rules of international law.  To these limitations are to be added State obligations in the area of human rights. 



	In the specific context of state succession, the respect and preservation of family life should be of primary concern among these limitations.  Even though the successor state does not have a clear obligation to grant citizenship to all family members regardless of their personal circumstances, the state should at least take steps short of granting citizenship to preserve and protect the rights associated with residency and the factual possibility of a family remaining together (even in those cases where certain family members had only temporary residence or were not officially registered on the territory of the new state). 



Moreover, the criminal behaviour of a non-national is not, as such, a strong enough reason to justify the infringement to the right to respect for family life.  As the Council of Europe has noted:



 "Of particular importance in the case of State succession is the right to family life under Article 8.  The fact that a permanent resident has numerous criminal convictions will not entitle a State to expel that person if this would interfere with family life.  This is subjected to paragraph 2 of this article which allows interference only in a very limited number of cases. Therefore, persons who are still residing in the state of former nationality will normally have a right to family life in that country and the right to remain and not to be expelled.  Expulsion ordered as a result of a criminal conviction could be justified only in exceptional cases under Article 8(2) when they are "necessary in a democratic society ... for the prevention of  ... crime" and "for the protection of the right and freedoms of the others".�



	The fundamental precepts of customary international law regarding the expulsion of non-nationals are changing.  For example in a partly concurring and partly dissenting opinion in Lamguindaz v.United Kingdom, former Commission member Henry Schermers expressed doubt as to whether modern international law any longer grants states the right to expel aliens in all cases:



"I fully agree with the Court that there is a well established international law granting states full control over entry of aliens. I am not so sure, however, whether international law concerning the expulsion of aliens is not  changing fundamentally as a result of growing concern for human rights and over perceived need for solidarity among States in the face of increasing interstate relations.  By admitting aliens to their territory states inevitably accept at least  some measure of responsibility.  This responsibility weighs even more heavily in the case of children educated in their territory.  For any society, individuals like the present applicant are a burden.  Even independent of human rights considerations, I doubt if the modern international law permits a state which has educated children of admitted aliens to expel these children when they became a burden.  Shifting this burden to the state of origin of the parent is no longer so clearly acceptable under modern international law.  It is at least subject to doubt whether a host country has the right to return those immigrants who prove unsatisfactory."





The Right to Respect for Private and Family Life



Article 8 of the ECHR reads: 



1. Everyone has the right to respect for his private and family life, his home and correspondence. 



2. There shall be no interference by a public authority with the exercise of this right except such as it is in accordance with the law and is necessary in a democratic society in the interest of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.



	The right to respect for family life has been defined by the European Court of Human Rights as not merely compelling the state to abstain from interfering with this right, it may also imply a positive obligation on the state to create the legal institutions or framework inherent to an effective respect for family life.�   In meeting this obligation, the state has a choice of various means at its disposal, but a law which fails to satisfy this requirement violates paragraph 1 of the Article 8 without there being any need to examine its conformity with paragraph two.�



	When attempting to harmonise Czech legislation with the European human rights standards, the extent to which existing legal provisions ensure an effective respect to family life deserves special attention.  Among other areas of concern, under Czech criminal law a person sentenced by a court to expulsion is permanently barred from entering the country once the sentence is executed.  There are no possibilities under the law for this person to request a temporary suspension of this prohibition, not even in exceptional situations imposed by family circumstances.�





Family life



	As defined by the Convention organs, "family life" involves a two-fold consideration.  First, the Commission and Court evaluate the degree of relationship, followed by a consideration of the existence of an "effective"� family life.



	While as a rule, family life denotes the bond that exists between two adults and any children they may have, the jurisprudence of the convention organs has expanded this interpretation, however, to include an extended concept of the family recognising, for example, the relationship between grandparents� and grandchildren.�



	Concerning extended families, as early as 1979 the European Commission declared admissible an application submitted by a member of a "large and close family unit."�  Later, in the case of Moustaquim v. Belgium,� the Court found that a deportation constituted a violation of Article 8 when the family ties in question where those existing between not only the applicant and his parents, but also with his 7 brothers and sisters. 



	In a more recent decision, the European Court reconfirmed that the concept of "family life" covers extended families, such as that of Mr. Nasri, an Algerian national, whose expulsion from France would have separated him from his parents as well as his numerous siblings, all residents of France.�  (The case of Nasri involved the extenuating circumstances that he is deaf and dumb and fully dependent on the material support of his family.)



	The inclusion of large and close family units within the sphere of the concept of family life is important in the case of Roma, who traditionally tend to live in extended family arrangements, very often in the same household. Moreover, as a relatively large percentage of Roma are undereducated and unskilled, many live in a state of dependency on the rest of the family and would find it difficult to function were they separated from their close relatives. 



	There is no indication, however, that Strasbourg jurisprudence is known to or observed by Czech trial and appellate court judges.  In one of the very rare cases discovered by the Project where a trial court judge based his decision against a sentence of expulsion on the existence of family ties in the country, the court of appeal completely ignored this reasoning and added expulsion to the prison term already imposed.



	Family life as defined by the Commission and Court attaches greater importance to de facto arrangements than to the legal descriptions attached to a given domestic situation.�  As such, situations of non-marital cohabitation have been included in the concept of "family lifeÓ, provided there exists a state of financial co-dependence.�



Children



	Ruling that ties between a parent and child are of "fundamental importance," the European Convention organs have found that even in cases where a parent and child are no longer living together, contact should in principle remain possible. The right of a divorced or separated parent, who is deprived of custody following the break up of the marriage to have access to or contact with his child is therefore included within the meaning of the right to respect for family life.  However, in cases where Slovaks expelled are unmarried or divorced but have children who are in the custody of the other parent, the effective result of their expulsion is the total impossibility of seeing their children.  The custodial parent, who in many documented cases is a Czech citizen, is under no legal obligation to travel with the child to Slovakia and thus enable the continuation of the relationship between the expelled parent and the child.  As has been pointed out above, the state and not the individual has the obligation to ensure an effective enjoyment of the right to respect for family life.



	In order to qualify for protection, the contact between parent and child must be real and regular, and it is important to stress that the relationship between the two parents is immaterial to that between each of the parents and the child.  Also, the financial dependency of the child from the parent may be a relevant factor.





Other Considerations



	When evaluating a potential violation of the right to respect of family life in the context of expulsion, the European Commission may consider whether or not the spouse or the family may follow the expellee to another country with which they have a connection,� and live there safely.�  The Commission held -- in the case of a German woman who could not follow her husband to what at the time was communist Yugoslavia --  that although being a relevant factor, the possibility for her to follow her husband "is not necessarily conclusive for the question whether or not the right to respect for an applicant's private and family life has been interfered with."�  



	In the specific case of expulsion of Slovaks from the Czech Republic, it would be far too easy to argue that in principle all families could follow the expellees to Slovakia.  The weight of this element should be considered in light of other crucial factors of each case, such as the genuine link of the person with the territory of the Czech Republic, the fact that the Slovaks involved are not immigrants but had held citizenship until the dissolution of the federation and the consideration that they became foreigners only in the context of state succession and as a result of a very criticised citizenship law.



	The proximity of the Czech Republic and Slovakia and their cultural and linguistic similarities do not constitute grounds strong enough to overlook the level of the Czech authorities' interference with the right to respect for the family or private life of a Slovak, especially when it is doubtful that this interference can be justified by the extenuating needs of the state listed in paragraph 2 of Article 8. 



	The already mentioned case of Jan Cicko is illustrative in this respect.  He was sentenced to imprisonment and expulsion for sexual abuse (specifically, for having sexual intercourse with his minor niece).  Although he had committed other criminal offences in the past, for 12 years he had had a clean criminal record and had led a normal life together with his wife and children. He has been a permanent resident of the Czech Republic since 1969, and he married his wife Ana in 1983.  At the moment of their marriage, both of them were Czechoslovak citizens protected by the law of the country against judicial measures which could result in the separation of their family.  They could not possibly have imagined at that time that the communist regime would collapse, that the federation would disappear, that in the new state Cicko would became a foreigner in his own country and that, subsequently, he would one day be at the risk of expulsion.



	Ana and their two children are Czech citizens who, theoretically, could move to Slovakia to live with Cicko upon his release from Czech prison and expulsion.  But this would not restore their family life as it had been before Cicko's expulsion, and this "solution" would not mean that their right to respect for their private and family life had not been interfered with by Czech authorities.  This action would have been neither necessary in a democratic society, nor justified by a pressing social need nor proportionate with the legitimate aim pursued.



Private Life



	The concept of private life has evolved through Strasbourg case law, and now covers a broad range of issues related to the right to establish and develop relationships with other human beings and to the right to the development and fulfilment of oneŐs own personality.�  The protection of private life under article 8(1) has been invoked inter alia to guarantee respect for homosexual relations, to have a sex change operation legally recognised by the state, to challenge environmental intrusion, to protect the confidentiality of correspondence, to gain access to social services records and to challenge electronic surveillance by the government. 



	Commissioners are also becoming increasingly willing to view expulsion of long-term and second generation immigrants as an unjustified intrusion into private life.  Expulsion of this category of persons is seen as unacceptable not only where it would result in the severance of important family ties, but also where other, non-familial social ties would be disturbed.  Of great importance in this context are the length of time the individual has lived in the host country, whether or not he or she has been educated there, and whether or not strong contacts with the country of origin have been maintained through, for example, periodic visits, having relatives in that country, or being able to speak the language.  Consideration of these elements appear in all of the precedent-setting expulsion cases, such as in Nasri where, in finding a violation of Article 8, the Court took into consideration the fact that



Ň(t)he applicant's parents arrived in France with their children in 1965 and have never left the country since.  In the meantime six of his nine brothers and sisters have acquired French nationality.  As regards the applicant himself, the meager schooling that he was given was all received in France.Ó



In a concurring opinion in Beldjoudi v. France, former member of the Commission Schermers wrote that 



"the real reason for the inadmissibility of deportation is the fact that the first applicant is a second generation immigrant.   ... a second generation immigrant is so firmly integrated into his new homeland that deportation will inevitably destroy his private life.   ... in the present case, however, as in the Moustaquim and Jeroud cases, I believe that the interference with this right is on such a scale that it is possible to conclude that Article 8 of the Convention has been violated.  The arguments of the Commission . . .  are in my opinion, more appropriate to a violation of the right to respect for private life than to a violation of the right to respect for family life."  



	The Article 8 Project has documented several cases where individuals have been sentenced to expulsion despite a similar degree of "full integration" based on decades of residence.  Anton Nociar, for example, had permanent residence in the Czech Republic since 1950, that is for all but a months of his life, but was nevertheless sentenced to expulsion for multiple incidences of aggravated theft.  Reasoning in the trial court decision accurately reflects the place occupied by ECHR standards and case law in Czech domestic jurisprudence: 



"It was found that Anton Nociar is not a citizen of the Czech Republic.  Therefore the Court assumes that it is necessary to expel him from the Czech Republic in accordance with Article 57 of the Criminal Code, in the interest of protecting the property of citizens of the Czech Republic.  The Court has not resolved the question of the citizenship of the accused because this fact is immaterial to the penalty of expulsion."  



Thus, not only did the Court fail to give any consideration to Nociar's private life, it also saw no need to weigh the interests of the state with the damage an expulsion would inflict on him.





Justification of Interference



	The convention organs have stressed that because the second paragraph of Article 8 provides exceptions to the rights guaranteed in the first paragraph, it must be interpreted narrowly.�  



	The concept of Ňnecessary in a democratic societyÓ allows states a certain margin of appreciation but not an unlimited one.  The Convention organs have stressed that the word ŇnecessaryÓ does not have the same meaning with, for example, ŇreasonableÓ or ŇdesirableÓ.�



	The interference of the state has to be justified by a Ňpressing social needÓ and, in particular, a need proportionate to the legitimate aim pursued.



	In Nasri v. France the European Court held that the decision to deport the applicant, if executed, would not be proportional with the legitimate aim pursued although the decision in question has been issued following his conviction for participation in a gang rape.�   



	Likewise, in Moustaquim v. Belgium, the Court rejected the arguments of the  Belgian government that the sheer volume of offences, in this case 147, as well as the severity of the sentences imposed by the court of appeal, justified separating the applicant from all his close relatives.  In that case, the Court also considered the length of the applicantŐs stay in Belgium and the fact that he had been schooled in Belgium.  Therefore the court ruled that a proper balance had not been achieved between the interest of the state and the interest of the applicant.



	In Djeroud v France the applicant had been sentenced on several occasions, mainly for theft, and had served some time in prison. Twice following deportation orders he returned clandestinely to France where he committed further offences was subsequently re-imprisoned.  Nonetheless, the European Commission concluded that it could not Ňreasonably be claimed that these offences made the applicant such a threat to public order that considerations of public order had to be given priority over family considerations.Ó





�PROTOCOL No. 4 �



	Article 3 of the Fourth Protocol to the ECHR establishes the right under which no individual may be refused entry by -- or expelled from -- a state of which he or she is a national.  Although the protocol extends this protection only to nationals, it may be very relevant in the context of state succession, where all nationals lose the citizenship of the dissolved state and only some of them are granted the citizenship of the successor state.



	For example, in the context of the dissolution of the Czechoslovak federation, the Czech state used its discretion to establish an initial body of citizens, and in the process denied the unconditional right to opt for Czech citizenship to the segment of the permanently resident population designated as Slovak.  Further, the permanent residence of these former citizens was not automatically continued (as it was in the case of all other foreigners) but had to be "reconfirmed" by means of certain administrative steps.



	However, even reconfirmed, permanent residence status does not protect these persons against judicial expulsion.



	To this series of circumstances must be added the fact that as a group these former citizens, now Slovaks, constitute the largest portion of those regularly receiving the punishment of judicial expulsion.  Additionally, taking into account the fact that 118 of the 120 cases documented by the Project 118 involve Slovaks of Romany background, a vivid impression is created that the restrictive initial measures in the field of citizenship were designed to enable the expulsion of Roma. 



	It is worth noting in this context that in the jurisprudence of the European Commission there is a clear indication that the adoption by a state of a measure which has as its sole purpose the evasion of a Convention provision constitutes the equivalent of a violation of that same provision.  A decision by a state on whether to grant or deprive someone of his or her nationality could therefore involve a violation of Article 3 of Protocol 4.�



	Moreover, former citizens of the Federation who were born in the Czech Republic could easily be categorised as second-generation migrants.  In Europe, there is a growing tendency to offer this group increased protection vis-a-vis other non-citizens.  Although the Convention organs have so far failed to articulate a uniform and unambiguous approach to dealing with the rights of second-generations migrants,�  there are competent voices calling for an expansive approach in dealing with the extension of Convention rights to this group.  For example, in his concurring opinion in Beldjoudi v. France, Judge Martens wrote: 



"In a Europe where a second generation of immigrants is already raising children (and where violent xenophobia is increasing to an alarming extent) it is high time to ask ourselves whether (the ban on the expulsion of nationals in Article 3(1) of Protocol No 4 to the Convention) should not apply equally to aliens who were born and bred in a member state or who have otherwise by virtue of long residence, become fully integrated there (and, conversely, become completely segregated from their country or origin).  In my opinion, mere nationality does not constitute an objective and reasonable justification for the existence of a difference as regards the admissibility of expelling someone from what, in both cases, may be called his "own country".



In the case of the Czech Republic's New Foreigners, it must be stressed that even this category does not go far enough to accurately represent their status.  Unlike "traditional" second-generation migrants, such as the children of North Africans who settled in France, their parents (and in some cases grandparents) did not "immigrate" from Slovakia to the Czech Republic, but moved freely from one part of the country to another.  Their arrival in the Czech lands did not impose any extra burden on the Czechoslovak population -- they themselves were Czechoslovaks, and as such their relocation did not entail any extra effort on the part of the state to accommodate them, to pay for their education or to ensure their employment.





Individual Cases



	Besides monitoring cases of judicial expulsion, the Article 8 Project provides legal assistance to individuals who claim that their right to respect for private or family life has been violated by an expulsion decision.  The majority of the persons concerned are in prison and some have been already expelled.  In addition, over the past three months the Project has also become active in cases involving Slovaks in detention who have not yet been sentenced, but who have reason to fear expulsion.



	With the help of many social workers, prison officials and lawyers, the Project has managed to gather evidence in a majority of the known cases, to obtain copies of Court decisions, birth and marriage certificates and documents related to residence status and criminal records.  Some of the  most relevant cases documented by the project up to date are listed below:



Arpad Zupko was born in Slovakia and moved to the Czech Republic in 1972 when he was only 6 years old.  He lived in the Czech Republic for 24 years and received all of his education here.  His parents, three brothers and four sisters all have Czech citizenship, and he has no relatives in Slovakia.  Zupko does not have a Slovak passport.  He was sentenced to imprisonment and subsequent expulsion for committing theft and sexual abuse and is currently in a Czech prison.



Ivan (iak was born in Slovakia and lived in the Czech republic for 21 years.  His parents are both Czech citizens. He has been sentenced to expulsion for theft.



Josef Virag has lived in Czech Republic for 22 years, and has been a registered permanent resident since 1979.  He was sentenced to expulsion for theft.



František Sztojka has lived in the Czech Republic 17 years.  He will be expelled in 2001 following completion of his prison term.  He had various criminal convictions, for crimes against property, theft, fraud and so on.  His mother, three brothers and one sister live in the Czech Republic, and he has no relatives in Slovakia.



Zoltan Buka, born in Slovakia in 1963.  He was placed in a Slovak orphanage by his parents.  In 1977, he was sent to live in a Czech orphanage in Karvina.  Beginning in 1978 he was formally registered as a permanent resident in Karvina.  In 1995 he was sentenced for robbery to one year and ten months imprisonment plus expulsion although at the moment of the issuing of the decision he had more than 17 years of permanent residence in the Czech republic and no links or family in Slovakia.



Vaclav Grajcar: Although he was born in the Czech Republic and lived all his life on the Czech territory, he was never registered as a resident.  He was schooled in the Czech Republic, and has two Czech children with a Czech citizen.  He was sentenced to expulsion for theft.  



Milan Gorol, born in Slovakia, arrived in the Czech Republic when he was 4 years old.  He was educated in Czech schools.  At the moment when he was sentenced to expulsion for theft, breaking and entering and property damage he had been in the Czech Republic for more than 22 years.  Although he is not married, he has  a stable relation with a Czech woman and a daughter who holds Czech citizenship.



Jaroslav (iga was born in Slovakia but he arrived in the Czech Republic at an early age.  At the moment of the dissolution of the Federation he was registered as a permanent resident of the Czech Republic.  He is in a long time relationship with a Czech woman, and his parents live in the Czech Republic as Czech citizens.  Ziga was tried for theft  and sentenced to expulsion.  The appellate court decided to cancel the punishment of expulsion.



Zoltan Nemeth, was born in Slovakia and remained formally registered there as a permanent resident.  He lives in the Czech Republic where he married a Czech citizen, and has two children born in Czech Republic as Czech citizens.  He is now divorced but wants to be able to maintain contact with his children.  He was sentenced to imprisonment and expulsion for robbery.



Jozef Czupori, born in Slovakia, married a Czech citizen in 1989, and they have two children (both of them Czech citizens). He was sentenced for fraud to four years imprisonment and expulsion.  His wife filed a divorce but he wants to have the sentence of expulsion reversed in order to be able to have contact with his children.  



Martin Holub, Milan Gaži, Josef Dulai, Zdenek Dirda and Ladislav Kika were all born in the Czech Republic and have never lived in Slovakia.  They sought the assistance of the Article 8 Project while in police custody, prior to being sentenced by the trial court, because they fear that they will be expelled regardless of their links with the Czech territory.  In similar circumstances is Roman Fečo, born in the Czech Republic and married to a Czech citizen since 1990.



Josef Danyi was born in Slovakia in 1964 but has lived in the Czech Republic for 30 years and has been registered as a permanent resident since 1968.  He wrote to the Article 8 Project seeking legal assistance before the decision of the appellate court.  Although the trial court did not sentence him to expulsion, Danyi still fears this punishment because the prosecutor is seeking an increase in the length of imprisonment from four years to seven years and expulsion.



Ludovit Gorej was born in Kosice, Slovak Republic, on 8th January 1976.  He came to the Czech Republic with his family in 1976 when he was only a few months old, and has been a registered permanent resident on Czech territory since that time.  Having lost his identity papers, Gorej has only a letter from the police confirming that he had a Czechoslovak ID in 1991. 



As his parents were unable to care for him, he was placed in state care at an early age and grew up in an orphanage in western Bohemia (Czech Republic).  At 15 he was placed in another orphanage in Liberec (also in the Czech Republic), where he remained until reaching the age of 18.  He then moved into the home of his girlfriend's mother in Chozov (Czech Republic).



His girlfriend, Juliana Karvaiova, is a Slovak citizen.  Since moving to the Czech Republic, all of her immediate relatives have acquired Czech citizenship, and she alone remains permanently registered in Slovakia. 



Although he acquired professional training as a builder, Gorej could not find work due to the fact that he did not have identity papers.  On 23rd July 1996, Juliana gave birth to a child in Prague.  As Gorej and his girlfriend had no financial means with which to raise the child, it was placed in an orphanage. 



Both of his parents are homeless; his father in Kosice (Slovakia) and his mother in Prague, where she has spent time staying at a sanctuary for the poor, the "Mother Teresa House."  His mother has Czech citizenship.



On 22nd December 1994 Gorej was given a suspended prison sentence by the District Court in Jablonec nad Nisou for breaking and entering and theft (decision no. 1T 487/93).



On 13th June 1996 he was sentenced by the District Court in Louny to expulsion for theft (dec. no. 2 T 60/96-44).  The items stolen -- sugar beets evaluated at 140 kc, or approximately $5 -- were of a value lower than that required for the act to be considered a crime, however the fact that this act was committed within three years of an earlier conviction for theft meant that it constituted a criminal act under the provisions of Article 247(1)(e).  At the trial both Gorej and the prosecutor waived the right to appeal in advance.  This fact allowed for an abbreviated procedure in which the judge is not obligated to write a detailed opinion or to provide any written justification of the penalty. 



Gorej has stated that he cannot remember the name of his lawyer or whether or not he actually had one.  Of the trial he said, "In the court room were about four people and everybody agreed that the best solution was to send me to Slovakia.  During the trial nobody asked me anything about my life in the Czech Republic or about my relatives, girlfriend, etc."  Gorej's visibly pregnant girlfriend was present at the hearing.



Following the trial, Gorej was unsure of when and how he was supposed to leave the Czech Republic.  A social worker inquired at the court on his behalf and was told that Gorej would receive instructions by post.  Gorej is homeless and therefore has no way of receiving post. 



Fearing he would be arrested and imprisoned were he caught in the Czech Republic, Gorej and his girlfriend subsequently tried to go to Slovakia.  At the border, Gorej was refused entry into Slovakia as he did not have any documents proving his Slovak citizenship.  He showed the police both the paper confirming the loss of his Czechoslovak ID and the Court decision sentencing him to expulsion, but his entry was refused.



The Article 8 Project has discussed the situation of Gorej with the Aliens Police, explaining that Gorej would like to solve his predicament but is afraid to contact the authorities.  The response of the Police was  to reiterate that regardless of the reasons, Gorej is violating the law by remaining in the Czech Republic following expulsion.  The Aliens Police also stressed that each individual has an obligation to possess valid travel and identification documents and that an individual who fails to do so violates the Aliens law.



Anton Nociar  Only few months after his birth in Slovakia on the 5 of July 1949, Anton Nociar was brought  by his parents to the Czech lands. The familyŐs residence was officially registered in Ostrava, Czech Republic, as early as 1950.  Therefore, his residence in the Czech Republic covers now 46 years.



NociarŐs parents are still living at the above address in Ostrava.  He was married to a Czech citizen, H. K., from 1987 to 1990 but is now divorced.  He has no children.  Over the years he has been sentenced on five different occasions for breaking and entering.  In 1995 the trial court sentenced him to 7 years and 6 month in prison  and expulsion for various thefts. The appellate court confirmed this sentence in February 1996.  In several official documents (including his indictment, the certificate concerning his lawyerŐs fees, and a document certifying a previous release from prison) he is identified as a permanent resident of the CZECH REPUBLIC (Ostrava).  However, the court of appeal justified the punishment of expulsion by stating that Nociar is not a  permanent resident of the CZECH REPUBLIC and does not have any relatives in the CR.



Jan Cicko was born on 12 February 1958 in the Slovak Republic.  He has been living in the Czech Republic since 1969, and has been a registered permanent resident of Karlovy Vary since that time. 



On 1 July 1987 he married Anna Cickova, a Czech citizen.  Anna and Jan have maintained a common household since then, and they now have two children, both citizens of the Czech Republic.  Both of Jan's parents and his sisters and brothers live in the Czech Republic and he has no family in the Slovak Republic.



Cicko was sentenced five times between 1974 and 1983 for various unidentified offences. 



On 1 June 1995 he was sentenced by the District Court in Karvina to two years in prison for sexual abuse and for the moral endangerment of a minor (dec. no. 1T 62/95-138).  The victim, Cicko's niece, was 13 years of age at the time, and the crimes were committed over the course of a month Cicko spent as a guest in the home of the victim and her family.  In sentencing Cicko, the trial court considered the age of the victim and the fact that the conviction involved two offences. 



Both Cicko and the state attorney lodged appeals, the former challenging the verdict outright and the latter arguing that the crimes demanded a lengthier prison sentence and subsequent expulsion.  The appellate court, the Ostrava Regional Court, rejected Cicko's appeal on the grounds that it did not introduce any new arguments not already considered by the trial court.  Arguing that the trial court did not adequately evaluate Cicko's past criminal record or the fact that the victim's behaviour deteriorated following the crimes, the appellate court accepted the arguments of the state prosecutor and increased the prison sentence to four years and added the additional punishment of expulsion (dec. no. 5 To 378/95  of 24th August 1995). 



Subsequently, Cicko submitted a request to the Office of the District Prosecutor in Ostrava seeking an examination of the trial court verdict and once again asserting his innocence.  The District Prosecutor examined the legitimacy of the verdict and found that it had been reached in accordance with the law.  Cicko then filed a grievance with the Supreme Court, but was informed that a request for the review of a court decision may only be submitted to the Supreme Court by the Justice Minister. 



Cicko is currently awaiting expulsion in Ostrov prison, where he is in regular contact with his family.  His wife and children visit him often, and prison social workers have labelled his relationship with his family as exceptionally close relative to those between most inmates and their families. 



Ludovit Socha was born on 15 June 1967 in the Slovak Republic.  He came alone to the Czech Republic in 1989, and seems to have worked in some capacity from 1990 to 1993 (at some point for a construction firm.)  Throughout the period he lived in the Czech Republic he was a registered resident of Michalovce, Slovak Republic. 



He met Pavla Jezdikova, a Czech citizen from birth, in 1989.  From 1990 to 1994 they shared a common household, and in March 1993, a son was born to them.  The child has Czech citizenship and was named after Socha.  Their relationship ended at some point before Socha was sent to prison, and Pavla now has a new boyfriend.



Socha maintains interest in his son, and he has arranged for Pavla and the boy to visit him regularly in prison.  Socha also sends letters to Pavla.



His parents and four sisters live in Slovakia. 



He committed numerous offences prior to that for which he was sentenced to expulsion, and was sentenced at least five times by Slovak courts for property crimes.  At some point after May 1994, he was issued a prohibited residence order for shoplifting.  He said that he lodged two appeals against this decision but received no notification of the resulting decision.



On 30 January 1995 he was sentenced by the Prague 1 District Court for theft and breaking and entering (decision no. 4T 119/93). 



On 15 February 1996 he was sentenced by Prague 6 District Court to five years in prison plus subsequent expulsion for robbery (decision no. 2T 89/95).  (The fact that he had been issued the prohibited residence order was not mentioned in the decision.)  He lodged an appeal against the verdict and the sentence, claiming his innocence and arguing that expulsion would separate him from his child.  His appeal was rejected by Prague City Court on 18 June 1996 (decision no. 9 To 180/96).  In confirming the sentence, the appellate court judge noted his recidivism. �Bibliography
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�APPENDIX I



NUMBER OF CITIZENS OF THE SLOVAK REPUBLIC SENTENCED

TO EXPULSION BY CZECH COURTS BETWEEN 1ST JANUARY 1993 AND 30 JUNE 1996,



Organised by Offence Committed





Offence�Art.�Para.�1993�1994�1995�1996�Total�Punishment������������Violation of regulations on THE import and export of goods�124�124(4)�-�-�-�4�4�1 to 5 years��Procurement or possession or storage of counterfeited or altered money�140�140(1)�-�-�-�1�1�up to 8 years��Tax evasion�148�148(1)�-�-�-�1�1�6 mos to 3 years��     aggravated form��148(2)�-�-�-�1�1�1 to 8 years��     aggravated form��148(3)�-�-�1�-�1�5 to 12 years��Violation of regulations governing the LABELLING of goods�148A�148A(1)�-�-�1�5�6�6 mos to 3 years��ASSAULT ON A STATE AUTHORITY�153�153(3)�-�-�1�-�1�5 to 12 years��ASSAULTING A PUBLIC OFFICIAL�155�155(1)�-�1�1�1�3�up to 3 years��     aggravated form��155(2)�-�1�1�-�2�1 to 5 years��SERIOUSLY OFFENDING OR SLANDERING A PUBLIC OFFICIAL�156�156(3)�-�-�2�1�3�up to 2 years��AIDING AND ABETTING�166�166(1)�-�1�-�-�1�up to 3 years��HINDERING THE EXECUTION OF AN OFFICIAL DECISION�171�171(1)�5�8�55�17�85�up to 6 mos/fine��     aggravated form��171(2)�2�1�-�-�3�up to 5 years��UNAUTHORISED VIOLATION OF THE STATE BORDERS�171A�171A(1)�-�1�-�-�1�up to 1 yr. or fine��     aggravated form�171B�171B(1)�-�-�1�-�1�up to 5 years or forfeiture��FORGING OR ALTERING OFFICIAL DOCUMENTS�176�176(1)�1�-�12�4�17�up to 2 yrs/fine��DAMAGING OR ENDANGERING INSTITUTIONS AND INSTALLATIONS BENEFICIAL TO THE

GENERAL PUBLIC�182�182(1)�-�2�-�-�2�up to 3 years or fine��     aggravated form��182(2)�-��1�1�2�1 to 6 years��UNLICENSED SALE OR MANUFACTURE OF DRUGS AND POISONS�187�187(1)�-�1�1�-�2�up to 3 years of fine��     aggravated form��187(2)�-�-�1�1�2�2 to 10 yrs��INTOXICATION�201A�201A(1)�1�-�-�-�1�3 to 8 years��DISORDERLY CONDUCT�202�202(1)�-�2�3�1�6�up to 2 yrs/fine��PROCUREMENT�204�204(1)�-�-�1�-�1�up to 3 years��     aggravated form��204(2)�-�-�1�-�1�1 to 5 years��     aggravated form��204(3)�-�-�1�-�1�2 to 8 years��INFRINGING UPON THE RIGHTS OF OTHERS�209�209(1)�-�-�1�-�1�up to 2 yrs/fine��NEGLECT (including unintentional)�213�213(1)�-�-�1�-�1�up to 1 year��     intentional��213(2)�-�-�-�1�1�up to 2 years��







Offence�Art.�Para.�1993�1994�1995�1996�Total�Punishment������������HOMICIDE�219�219(1)�-�-�-�3�3�10 to 15 years��     aggravated form��219(2)�-�2�-�1�3�12 to 15 yrs/life��BATTERY�221�221(1)�3�1�1�-�5�up to 2 years��     aggravated form��221(3)�-�1�-�-�1�3 to 8 years��ASSAULT�222�222(1)�3�4�-�3�10�2 to 8 years��     aggravated form��222(3)�-�-�2�-�2�5 to 12 years��NEGLIGENCE�224�224(2)�-�-�-�1�1�6 ms - 5 yrs/fine��DENIAL OF PERSONAL FREEDOM�231�231(1)�-�-�1�-�1�up to 2 years��ROBBERY�234�234(1)�8�19�17�11�55�2 to 10 years��     aggravated form��234(2)�-�-�-�2�2�5 to 12 years��     aggravated form��234(3)�-�-�1�-�1�10 to 15 years��BLACKMAIL�235�235(1)�1�1�1�2�5�up to 3 years��     aggravated form��235(2)�-�-�-�1�1�2 to 8 years��BREAKING AN ENTERING�238�238(1)�-�1�1�-�2�up to 2 yrs/fine��     aggravated form��238(2)�3�9�10�10�32�6 mos to 3 years��     aggravated form��238(3)�-�1�6�-�7�1 to 5 years��RAPE�241�241(1)�-�-�4�3�7�2 to 8 years��SEXUAL ABUSE�242�242(1)�-�-�2�1�3�1 to 8 years��THEFT ( between 2200 and 13200 CzK)�247�247(1)�50�72�59�30�211�up to 2 yrs/fine��      (more then 13200 Czk)��247(2)�17�29�24�7�77�6 mos to 3 years��      (more than 440000 Czk)��247(3)�-�6�4�4�14�2 to 8 years��EMBEZZLEMENT�248�248(1)�-�1�-�-�1�up to 2 years or banned activity��     aggravated form��248(2)�-�-�1�-�1�6 mos to 3 years��     aggravated form��248(3)�-�1�1�-�2�2 to 8 years��     aggravated form��248(4)�-�-�-�1�1�5 to 12 years��UNAUTHORISED USE OF PROPERTY�249�249(1)�-�-�1�-�1�up to 2 yrs/fine��FRAUD�250�250(1)�4�1�1�-�6�up to 2 years��     aggravated form��250(2)�6�6�4�1�17�6 mos to 3 years��     aggravated form��250(3)�-�2�3�1�6�2 to 8 years��     aggravated form��250(4)�5�12�7�3�27�5 to 12 years��GAMBLING�250A�250A(1)�-�1�-�-�1�up to 2 yrs/fine��ACTING AS AN ACCESSORY(after the fact)�251�251(1)�1�1�-�-�2�up to 2 yrs/fine��TRAFFICKING IN STOLEN GOODS�254�254(1)�-�-�1�-�1�up to 1 yr./fine��PROPERTY DAMAGE�257�257(1)�-�-�2�-�2�up to 1 yr./ banned activity������������TOTAL���111�189�240�123�663����APPENDIX II



Act on ForeignersŐ Stay and Residence

in the Czech and Slovak

Federal Republic



No. 123/1992 Coll. of 4 March 1992



	The Federal Assembly of the Czech and Slovak Federal Republic* has adopted the following Act:



PART ONE:

BASIC PROVISIONS



Article 1

The Purpose and Scope of the Act



(1)	The purpose of this Act is to lay down the conditions for foreigners to enter into and to stay or reside in the CSFR and for foreigners to travel abroad from the CSFR.



(2)	The Act shall not apply to a foreigner who has applied for refugee status or who has been granted refugee status in the CSFR, unless a special legislative act or regulation (Note 1) provides otherwise.



(3)	For the purposes of this Act, anybody who is not a citizen of the CSFR under its law is a foreigner.



Article 2

Entry into the CSFR



(1)	A foreigner may enter into the CSFR to stay or reside in the CSFR, and to travel abroad from the CSFR, only with a valid travel document accompanied by a valid CSFR visa, unless it is stipulated otherwise in an international treaty binding on the CSFR.  The visa shall not be required if the CSFR government so provides.



(2)	When entering the CSFR or leaving the CSFR to go abroad, a foreigner may cross CSFR state borders only at those border crossings which are designated for international passenger traffic, unless stated otherwise in an international treaty (agreement, convention) binding on the CSFR.



(3)	When crossing the CSFR state border, a foreigner is obliged to submit to an inspection by the Federal Ministry of the Interior.



(4)	A visa granted by a Czechoslovak diplomatic mission or consulate abroad may be cancelled by the Federal Ministry of the Interior prior to the entry of a foreigner into the CSFR for the reasons stated in section 14(1)(b), (d) and (e).



PART TWO:

STAY OR RESIDENCE IN THE CSFR



Article 3



	A foreigner may stay or reside in the CSFR either short-term, or long-term or permanently.



Short-term Stays

Article 4



(1)	A foreigner is authorised to stay in the CSFR for a short term corresponding to the period of time stated in his* visa, and if there is no requirement for the travel document to be accompanied by a visa, then for a period of time designated by the CSFRŐs government, or by an international treaty binding on the CSFR.



(2)	A short-term stay shall be permitted for no longer than a period of 180 days, the stay may be extended by the Federal Ministry of the Interior on the basis of an application by the foreigner.  The application must be submitted no later than three working days prior to the expiry of the authorised period.  The Federal Ministry of the Interior shall decide about the application without any delay, but at the latest by the expiry of the short-term stay.



Article 5



(1)	A visa for a short-term stay shall be granted on the basis of an application submitted by a foreigner to a Czechoslovak diplomatic mission or consulate abroad, or to the Federal Ministry of the Interior in the CSFR.



(2)	A foreigner is obliged, upon request, to enclose with his visa application for a short-term stay documents confirming the availability of resources (financial means) for his stay and for leaving the CSFR.



(3)	The state governmental body authorised to grant a visa for a short-term stay may make this conditional upon the depositing of a sum of money in the amount of the necessary cost of the foreignerŐs travel abroad from the CSFR.  If the foreigner travels abroad without making use of the deposited sum of money, it shall be returned to him.



(4)	The competent authority shall decide on the granting of a visa for a short-term stay within 30 (thirty) days from the date of submission of the application.



(5)	The general provisions concerning administrative proceedings (Note 2) shall not apply to proceedings concerning the granting of a visa for a short-term stay and for its extension.

Long-term and Permanent Residence

Article 6



(1)	A foreigner is authorised to reside long-term in the CSFR for the period specified in his long-term residence permit.



(2)	Long-term residence shall be permitted for the period of time necessary for the foreigner to attain his objective, but for no longer than one year.  This term may be repeatedly extended, but never by more than one year.  An application for an extension of the period designated in the long-term permit shall be submitted by the respective foreigner to the Federal Ministry of the Interior 14 days prior to the expiry of this period at the latest.



Article 7



	A foreigner is authorised to reside permanently in the CSFR on the basis of a permanent residence permit.  This residence permit may be granted, in particular, for the purpose of uniting a family, if the foreignerŐs spouse, direct relative (family member) or sibling resides permanently in the CSFR, or in other humanitarian cases, or if justified by the foreign policy interests of the CSFR.



Article 8



(1)	If abroad, a foreigner shall submit an application for a long-term residence permit or permanent residence permit to a Czechoslovak diplomatic mission or consulate.  If he is in the CSFR, his application must be submitted to the Federal Ministry of the Interior.  An application for the extension of the period of time stated in the long-term residence permit shall also be submitted by the foreigner to the Federal Ministry of the Interior.



(2)	A foreigner is obliged, upon request, to enclose with his application for the granting of a long-term residence permit or permanent residence permit, or with his application for an extension of the period of time stated in his long-term residence permit, documents confirming the purpose of his residence, evidence of the financial means at his disposal for the period of his residence, and evidence of his accommodation and integrity, and that he does not suffer from any infectious disease, the spreading of which is punishable by law (Note 3).



Article 9



(1)	The Federal Ministry of the Interior shall make a decision on a foreignerŐs application for the grant of a long-term or permanent residence permit within 60 (sixty) days of its submission.  If the Federal Ministry of the Interior approves the application, the appropriate Czechoslovak diplomatic mission or consulate shall issue a visa to a foreigner who is residing abroad, while in the case of a foreigner staying in the CSFR, his residence permit document (Ňprukaz povolen’ k pobytuÓ)* shall be issued by the Federal Ministry of the Interior.



(2)	The provisions of section 47 of the Administrative Procedure Code shall not apply to decision-making concerning the granting of long-term residence permits or permanent residence permits and their extension, provided that the application is granted in full.



Article 10



(1)	The residence permit document shall contain information about the identity of its holder, his citizenship and his place of residence, together with other legal facts and registration information.



(2)	A long-term residence permit document shall be issued and valid for the period of time stated in it, while a permanent residence permit shall be valid for a period of five years, as long as this does not exceed the period of validity of the foreignerŐs travel document.



(3)	A residence permit document shall not be issued to a foreigner younger than 15 (fifteen) years of age, or to a foreigner who has been deprived of his capacity to perform juridical acts by a court decision.



(4)	The holder of a residence permit document is obliged to see to it that the facts stated in it correspond to reality.  He is obliged to apply for its extension to the Federal Ministry of the Interior no later than a fortnight (14 days) prior to its expiry.  Should any of the data entered in the document change, its holder is required to inform the appropriate authority of the need to update the data, within three days of the occurrence of the change or changes.



Article 11



	Employment of foreigners during their residence in the CSFR shall be governed by special provisions (Note 4).



PART THREE

TERMINATION OF RESIDENCE IN THE CSFR



Article 12



(1)	A permit to travel abroad from the CSFR at the end of a period of long-term or permanent residence shall be granted on the basis of a foreignerŐs application to the Federal Ministry of the Interior, within 30 (thirty) days from the day of submission of the application.



(2)	A permit to travel abroad from the CSFR may be denied to a foreigner, against whom:



(a)	the execution of a decision concerning non-payment of alimony or financial obligation has been ordered in the CSFR;



(b)	a criminal prosecution is in progress in the CSFR, or who has not served a sentence imposed by a Czechoslovak court, unless the sentence has been remitted or the carrying out of the punishment has become statute-barred.



(3)	The general provisions governing administrative proceedings shall not apply to proceedings concerning the granting of a permit to travel abroad from the CSFR after the end of the a period of long-term or permanent residence in the CSFR.



Article 13

The Expiry (Termination) of the Residence Authorisation



	A foreignerŐs authorisation to reside long-term or permanently in the CSFR shall expire (terminate) if the foreigner remains outside the CSFR continuously for a period of more than 180 days, without having notified the appropriate office of the Federal Ministry of the Interior thereof in advance.



The Prohibition of Residence in the CSFR

Article 14



(1)	A foreigner may be prohibited from residing in the CSFR for a period of no less than one year in this following cases:



(a)	if he has been sentenced to unconditional imprisonment and the sentence has become effective, unless he is considered as not having been sentenced;



(b)	if he has committed an act abroad which under the laws of the CSFR is considered an especially serious crime (Note 5);



(c) 	if he engages in an unauthorised gainful activity;



(d)	if he has violated the legal provisions on narcotics (Note 6);



(e)	if it is unavoidable for the security of the state, the maintenance of public order, the protection of health, or the protection of the rights and freedoms of others;



(f)	if he has violated his duty under this Act or another generally binding legislative act or regulation.



(2)	The prohibition of a foreignerŐs residence or stay in the CSFR (hereafter referred to as Ňthe prohibition of residenceÓ) may be cancelled only if the reasons for the prohibition cease to exist.



(3)	The prohibition of residence and the cancellation of the prohibition of residence shall be decided by the Federal Ministry of the Interior.



(4)	An appeal against a decision prohibiting residence shall not have a suspensive effect.



Article 15



(1)	A foreigner who has been prohibited from residing in the CSFR is not permitted to enter the CSFR for the period of time stated in the prohibition of residence.  Prior to the expiry of this period of time, a short-term stay in the CSFR may exceptionally be permitted to a foreigner if it is justified specifically by humanitarian reasons and the prohibition of his stay would cause undue hardship.



(2)	A foreigner whose residence in the CSFR is prohibited may be granted an appropriate period of time, no longer than 30 (thirty) days, in which to leave the CSFR.



Expulsion

Article 16



(1)	A foreigner who enters or stays or resides in the CSFR without authorisation may be expelled.



(2)	The decision on expulsion shall be made by the Federal Ministry of the Interior, which shall also arrange for the expulsion to be carried out.



(3)	Generally binding legislative act or regulations governing administrative proceedings shall not apply to the expulsion proceedings (Note 2).



Article 17



(1)	After a decision to expel a foreigner has been made, the foreigner involved is obliged to stay at the place designated by the Federal Ministry of the Interior until his expulsion is carried out.



(2)	If it can reasonably be expected that the foreigner will thwart or impede his expulsion, he may be detained, but for no longer than 30 (thirty) days.



Article 18

Impediments to Expulsion



(1)	A foreigner cannot be expelled to a state where his life or freedom would be threatened because of his race, religion, nationality, membership of a certain social group, or political convictions.  This restriction shall not apply if a foreigner threatens the security of the state, or has been sentenced for an especially serious crime. (Note 5).



(2)	A foreigner cannot be expelled to a state which requests that he be given up due to a crime which is punishable under the law of that state by the death penalty.



PART FOUR

REPORTING AND RECORDING FOREIGNERSŐ

STAY OR RESIDENCE



Reporting a Stay

Article 19



(1)	A foreigner who is required to obtain a visa is obliged to report the place and date of the beginning of his short-term stay in the CSFR, and its expected duration, to the Federal Ministry of the Interior within three working days from the day of his arrival in the CSFR.



(2)	A foreigner who is not required to obtain a visa is obliged to report the place and beginning of his short-term stay in the CSFR, and its expected duration, to the Federal Ministry of the Interior within three working days from the day of his arrival in the CSFR, provided that the duration of his stay is to be longer than 30 days.



(3)	Reporting of residence by foreigners who reside in the CSFR long-term or permanently shall be governed by the legal provisions on citizensŐ reporting of their residence (Note 7).



(4)	The stay or residence of a foreigner in an establishment which provides accommodation shall be reported by the operator of that establishment to the Federal Ministry of the Interior on the foreignerŐs behalf.



Article 20



	An operator of an establishment providing accommodation is obliged:



(a)	to record the beginning and ending of any foreignerŐs accommodation in that establishment in its register of accommodation and to present a copy of that entry to the Federal Ministry of the Interior within five days.



(b)	to confirm the date of the beginning and ending of the foreignerŐs accommodation in a document on the issue of his visa;



(c)	to submit the register of accommodation to the Federal Ministry of the Interior or another authorised body upon their request;



(d)	to keep the register of accommodation for a period of five years from the date of the last entry relating to a foreignerŐs accommodation in that register and to submit, upon request, the register of accommodation to the Federal Ministry of the Interior.



Article 21

Record-keeping of ForeignersŐ Stay or Residence



	Records of foreignersŐ stay or residence shall be kept by the Federal Ministry of the Interior.  Legislative acts or regulations governing the records of citizensŐ residence or stay shall apply as appropriate to the records of foreignersŐ stay or residence and to the provision of information on the data kept in those records.



PART FIVE

DUTIES OF FOREIGNERS AND OTHER

PERSONS





Article 22

ForeignersŐ Duties



A foreigner is obliged:



(a)	to observe the laws and other generally binding legislative acts and regulations in effect in the CSFR;

(b)	to provide truthful and complete data in applications submitted under this Act;



(c)	to report, without delay, any loss or misappropriation of a document confirming the granting or a visa or residence permit to the Federal Ministry of the Interior, or the nearest office of the Federal Police, or the Police of the Czech Republic, or the Police of the Slovak Republic;



(d)	to report the use of a foreign-registered motor vehicle in the CSFR to the Federal Ministry of the Interior without delay, if the foreigner uses the motor vehicle during the course of his long-term or permanent residence in the CSFR.



Article 23



	If someone acquires, without a legitimate reason, a foreignerŐs valid travel document, or a foreignerŐs document on the granting of a visa, or a foreigners residence permit, he is obliged to hand over that document to the Federal Ministry of the Interior or the nearest office of the Federal Police, or to the Police of the Czech Republic, or the Police of the Slovak Republic.



Article 24



(1)	Any state authority or local (district, municipal) administrative authority is obliged to notify, without delay, the Federal Ministry of the Interior of any occurrence which may constitute a reason for the prohibition of a certain foreignerŐs residence or stay in the CSFR.



(2)	The prosecuting authority (office) must, without delay, notify the Federal Ministry of the Interior of the commencement of criminal proceedings against a foreigner and of the commencement of proceedings concerning the extradition of a foreigner to another state.



(3)	The office (section) of the Federal Police, the Police of the Czech Republic or the Police of the Slovak Republic, or the prosecuting authority, must notify, without delay, the Federal Ministry of the Interior that a certain foreigner has been detained or apprehended or that he has been taken into custody.



Article 25



(1)	A transport operator, who has conveyed a foreigner by air or water into the CSFR, without that foreigner having documents authorising him to enter the CSFR, is obliged to arrange the foreignerŐs return transport abroad.



(2)	The transport operator shall not have a duty under subsection 1 if the Federal Ministry of the Interior enabled a foreigner to enter the CSFR, or if a visa granted to the foreigner abroad was cancelled by the Federal Ministry of the Interior prior to the foreigner entering the CSFR.







Article 26



	The travel costs of a foreigner to whom entry into the CSFR was denied, or who is being expelled, shall be borne by the foreigner.  If the foreigner cannot pay for the travel costs, they shall be borne by:



(a) 	the transport operator obliged to provide for the transportation of the foreigner under Article 25;



(b)	a person who (or the entity which) employed the foreigner without authorisation in the CSFR;



(c)	and in other cases, the Federal Ministry of the Interior.













PART SIX

OFFENCES



Article 27



(1)	A person commits an offence under this Act if he:



(a)	stays or resides in the CSFR without authorisation;



(b)	thwarts a decision concerning the prohibition of residence or expulsion from being carried out;



(c)	makes unauthorised changes, or arranges for unauthorised changes to be made, either in the documents authorising that personŐs entry into the CSFR or in the residence permit document;



(d)	violates another duty specified by this Act if his actions impede the state administration in the carrying out of its work.



(2)	A penalty of up to 10,000 crowns may be imposed for an offence under subsection 1(a) and (b), a penalty of up to 5,000 crowns for an offence under subsection 1(c), and a penalty of up to 1,000 crowns for an offence under subsection 1(d).



(3)	The penalties shall be revenue of the CSFR state budget.



Article 28



(1)	Offences under this Act shall be dealt with by the appropriate office of the Federal Ministry of the Interior according to the place of the foreignerŐs long-term or permanent residence, and in other cases by the office of the Federal Ministry of the Interior appropriate to the place where that offence was committed.



(2)	Penalties for offences may be imposed and collected in exchange for a receipt by the offices referred to in subsection 1.



(3)	Penalties shall be exacted by the financial authorities in the Czech Republic and the tax authorities in the Slovak Republic.



Article 29



	The general legislative acts concerning offences (Note 8) shall apply to offences and the investigation of them under this Act.















PART SEVEN

JOINT, TRANSITORY AND FINAL PROVISIONS



Article 30



(1)	Any foreigner over 15 years of age who has not been deprived of his capacity to perform juridical acts, or whose capacity to perform juridical acts has not been restricted by a court decision, for the purposes of this Act, shall have capacity to perform juridical acts.



(2)	A statutory representative shall act on behalf of a foreigner under 15 years of age, or a foreigner who has been deprived of his capacity to perform juridical acts, or whose capacity to perform juridical acts has been restricted.



Article 31



	The Federal Ministry of Foreign Affairs shall exercise the powers of the Federal Ministry of the Interior in matters relating to the privileges and immunities enjoyed by foreigners under this Act of international law.



Article 32



(1)	Unless this Act stipulates otherwise, the general legislative acts on administrative proceedings (Note 2) shall apply to proceedings under this Act.



(2)	A decision made by the Federal Ministry of the Interior under this Act is not reviewable by a court, with the exception of final and valid decisions on the prohibition of residence (section 14), provided that in the respective case all appropriate remedial measures have been exhausted in the administrative proceedings.







Article 33



(1)	Applications under sections 5, 8, and 12 shall be submitted on an official printed form.  The standard design for the printed forms shall be determined by the Federal Ministry of the Interior after consultations with the Federal Ministry of Foreign Affairs.



(2)	A foreigner shall report his residence under section 19 and his use of a motor vehicle under section 22(d) on official printed forms.  The standard design for those printed forms shall be determined by the Federal Ministry of the Interior.



(3)	The Federal Ministry of the Interior shall also determine the standard design for the residence permit document.



Article 34



	Visas and long-term or permanent residence permits granted under the legislative acts in force until now shall be considered as having been granted under this Act.



Article 35



	The following acts are hereby repealed:



1.	Act of ForeignersŐ Stay and Residence in the Czechoslovak Socialist Republic (No. 68/1965 Coll.);



2.	Decree of the Ministry of the Interior giving detailed legal provisions on foreignersŐ stay and residence in the Czechoslovak Socialist Republic (No. 65/1965 Coll.);



3.	Decree of the Federal Ministry of the Interior re-introducing the visa requirement with France (No. 2/1949 Coll.).



Article 36



	This Act shall come into effect on 1 October 1992.





Notes:

 

Note 1:		Act on Refugees (No. 498/1990 Coll.)



Note 2:	Administrative Procedure Code (No. 71/1967 Coll.)



Note 3:	Articles 189 to 192  and section 195 of the Criminal Code



Note 4:	Article 2(2) of the Employment Act (No. 1/1991 Coll.)



Note 5:	Article 41(2) of the Criminal Code.



Note 6:	Act of the Czech National Council on Protection Against Alcoholism and Other Drug addictions (No. 37/1989 Coll.);



	Act of the Slovak National Council on Protection Against Alcoholism and Other Drug addictions (No. 46/1989 Coll.);



	Government Order of the Czech Socialist Republic on Poisons and Other Substances Harmful to Health (No. 192/1988 Coll., as subsequently amended)



Note 7:	Act on Reporting and Recording CitizensŐ Residence or Stay (No. 135/1982 Coll.);



	Ordinance of the Federal Ministry of the Interior on the Implementation of the Act on Reporting and Recording CitizensŐ Residence or Stay (No. 146/1982 Coll.)



Note 8:	Act of the Czech National Council on Offences (No. 200/1990 Coll.);

	Act of the Slovak National Council on Offences (No. 372/1990 Coll.);

	Act No. 71/1967 Coll.;

	Act No. 385/1990 Coll.
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� See ŇReport on the Czech Citizenship Law - The Effect on the Czech RepublicŐs Roma CommunityÓ, 25 May 1994.

�  See ŇThe Non-Czech CzechsÓ, 7 August 1995.

� See ŇA Need for Change - The Czech Citizenship Law - Analysis of 99 Individual CasesÓ, 21 November 1994.

�  The name of the Project refers to Article 8 of the European Convention on Human Rights.

� See Decision 3 Cdo 76/93-42 of the Prague High Court and Decision 9/94 of the Czech Constitutional Court.

� See ŇReport of the experts of the Council of Europe on the citizenship laws of the Czech Republic and Slovakia and their implementation and replies of the Governments of the Czech Republic and Slovakia,Ó (hereafter ŇReport of the ExpertsÓ) Strasbourg, 2 April 1996, DIR/JUR (96) 4, para. 98, p. 30.

� Provisions governing judicial expulsion appear in Article 57 of the Czech Criminal Code.

� Under article 57a of the Czech Criminal Code, there is another penalty bearing the Czech name zakaz pobytu (prohibition of residence), and this is the equivalent of a restraining order barring an individual from residing in a certain area of the Czech Republic.  As this measure does not relate to the removal of an individual from the country as such, it is not included in this discussion.

� Act on Foreigners' Stay and Residence in the Czech and Slovak  Federal Republic, No. 123/1992 Col., of 4 March 1992, as later amended, which is attached as an appendix II to this report.

� For example, The Report of the Experts (para. 107, p. 32) repeated information provided by the Ministry of the Interior which put the total number of expulsions of Slovaks in 1994 at 154 (22 deported administratively and 134 judicially expelled), when in fact this number should have also included the 338 cases of prohibition of residence of Slovak citizens during the same year.

� Figures provided by the Czech Ministry of Justice.

�  The full text of the Aliens law is included in appendix II.

�  Figures provided by the Aliens Police.

� The provisions governing expulsion -- Art 57 of the Czech Criminal Code -- were adopted in 1961 and have not been amended since.

� See Decision no. 25/94 of the Prague High Court.

� For example, Czech authorities stated to the experts of the Council of Europe "that they would not expel any Slovaks from the territory of the Czech Republic unless serious crimes have been committed or in cases of serious public disturbances."  see Report of the Experts, para 106, page. 32.

� See Rizman and Samal, The Criminal Code - Commentary, C.H. Beck/SEVT, Prague 1994, p. 306.

� Decision 42/1994 of the High Court, Prague.

� See Samal, Rizman, p. 304, where a discussion of expulsion under Art. 57 includes the following:

"practically, the punishment of expulsion will be imposed primarily within the criminal punishment for terrorism, trafficking in guns, drugs and other dangerous material, or other organised international criminal activity. To fulfil the goal of the punishment it would usually be necessary to impose expulsion also on the perpetrator of serious crimes directed against life and health or against property and, in this case, to 'impose expulsion together with a prison sentence.Ő Ň

� One Slovak was sentenced under 187(1) in 1994, one in 1995 under the same article, another one in 1995 under 187(2) and a fourth in 1996 under 187(2).

� Under Article 219 of the Czech Criminal Code, two persons in 1994 and four in 1996.

� Under Art. 148(3) of the Czech Criminal Code, this person was sentenced to expulsion in 1995.

� Under Article 153(3) in 1995.

� Under Article 222(3) in 1995.

� Under article 234(2) and 234(3) in 1995 respectively 1996.

� Under Article 248(4) in 1996.

� Under art 250(4).

� Out of these 302 persons,  211 committed theft evaluated under $500.

� The Article 8 Project has documented one case where an expulsion sentence was given for violating a decision of prohibition of residence issued by the Aliens Police, and two other cases where the persons concerned were sentenced under Art. 171 of the Criminal Code for violating an expulsion order.

� Disorderly conduct is defined by the Article 202 of the Czech Criminal Code as: 

(1) Committing a gross impropriety or disturbance in a public place or a place which is accessible to the public, especially by attacking someone, or by desecrating an historical or cultural monument, or other sacred place, or by disturbing a gathering or a ceremony of citizens. (Punishable by up to two years in prison or fine.)

(2) Committing the crime described in para 1 as a member of an organised group.  (Punishable by up to 3 years imprisonment.)

� See Decision no. 13 T 323/95 of 6 October 1995.  Article 213(1) governs the Ňfailure to fulfil legal duties to nourish or provide other support to an individualÓ, which is punishable by a sentence of imprisonment for up to one year.

� See Article 13 of the Aliens law which states only that "a foreigner's authorisation to reside long-term or permanently in the (CSFR) shall terminate if the foreigner remains outside the country continuously for a period of more than 180 days, without having notified the appropriate office of the Federal Ministry of Interior thereof in advance."

� Law no. 135/1982 and 146/1982 as later amended.

� The most recent amendment to the citizenship came in the form of Law no. 139/1996.

� Although a draft proposal for the amendment explicitly barred the Ministry of the Interior from waiving the clean criminal record requirement where the individual concerned had been sentenced to unconditional imprisonment for two years or more or to expulsion, the version of the amendment ultimately adopted contained no such language.

� This view was expressed by JUDr Stanislav Rizman, noted Czech criminal law expert.

� The Article 8 Project is currently preparing five cases to test the effect of an expulsion sentence on a prisoner's application for citizenship.

� Article 245 of the Czech Code of Criminal Procedure. The appeal has to be submitted to the court that issued the decision within 8 days of receipt, and it has a suspensive effect.

� "Relative" in this sense also recognises non-marital domestic partnerships. The Article 8 Project did not find any case where this right had been exercised by the relatives or where the relatives were even aware of this possibility.

� Decision no. 3T 133/95.

� This case is mentioned only to illustrate the confusion surrounding the appeal procedure, as it does not bear any relevance on the larger residency and citizenship issues explored in this report.

� Under special conditions both the accused person and the state prosecutor may gave up the right to appeal before the trial court reaches a decision.  In this case, the procedure involves only one judge who may issue a decision which does not have to be reasoned.  See Article 314d of the Czech Code Criminal Procedure.

� In the 120 documented cases, only one individual was able to pay lawyer's fees.

� Ludovit Socha lived for 7 years in the Czech Republic, he has a 7 year-long relationship with a Czech woman with whom he lived in a common household. They have a child, Ludovit Socha Jr., who was born on 4 March 1993 in Prague and is a Czech citizen.

� See Decision no. 9 To 180/96 from 18th of June 1996, Prague City Court.

� See also the detailed description of the Cicko case included in the Individual Case section below.

� See Decision no. 1T 62/95 - 138 from 1st of June 1995, District Court in Karvina.

� See Decision no. 5 To 378/95, from 24 August 1995,  Regional Court in Ostrava.

� ibid.

� Beata Lakatosova was born in the Czech Republic in 1978 and has spent nearly her entire life in the country.  At the moment the punishment of expulsion was imposed on her she was a minor.

� Theft under the Article 247(1).

� See Decision no. 8 T 328/94, from 25 October 1994, City Court, Prague.

�For further details regarding the case of Nociar, see the case profile included in the Individual Case section below.

� See decision no. 6 To 196/95 of 12 February 1996, Prague High Court.

� See decision no. 29/1982 of the Czech Supreme Court.

� Vaclav Grajcar is one of those Slovak citizens who, although he has lived his entire life in the Czech Republic,  has never been registered as a permanent resident, but only as a temporary resident.

� see Decision no 1 T 27/95-391 of District Court in Jicin from 4 July 1995.

� Under Art. 247(1)(a) and (b), Art. 249(1) and Art. 234(1) of the Criminal Code.

� Emil Cisar committed the crime in question together with Andrej Cibula.

� Decision no 2 T 33/1996 of the trial court, the District Court of Sokolov, 11  April 1996.

� see Decision no 4 T 93/96 of District Court in (eska Lipa from 15 February 1996.

� see Decision 3 T 372/96 of District Court in Mlada Boleslav from 21 August 1996.

� Articles 277 and following, Czech Code of Criminal Procedure.

� See Letter no. 1 KZT 203/96 of 3 October 1996 from the Ostrava State ProsecutorŐs Office to the Article 8 Project. (on file with the Project)

� Article 366.

� By decision of the president no. 33/1994 the president himself fully considers only cases in which he made a special individual exemption or in cases where ; 

	1) the applicant for a presidential pardon was given a life prison sentence, 

	2) the applicant was a minor at the time of committing a crime, 

	3) the applicant is a  woman over 55 or a man over 60 years or age, 

	4) if the applicant is a single parent of child younger than 15.

�Interview  carried out by the Article 8 Project with Jana Chalupova, Director of Public Relations Department of the Office of the President,  August 1996.

� In order to acquire permanent residence there is an "integrity" requirement provided by Article 8 (2) of law 123/1993.

� Czech Constitution, Art. 87(1)(d), and the Law  on Constitutional Court, law no. 182/1993, Art. 72(1)a.

� See Law on the Constitutional Court, ibid., Art. 30.

� Ibid., Article 72(2).

� The exception being the case of Beata Lakatosova, whose family retained a lawyer on her behalf.

� See Art. 41(5) of Czech Code of Criminal Procedure.  While the law does provide that the lawyer may assist in applying for a presidential pardon or in seeking a suspended sentence, these steps are left to the discretion of the lawyer.

� The procedure was regulated by article 4 of Order of the Ministry of Justice no. 270/1990 until 1July 1996 when a new legal provision entered into force, the Order of the Ministry of Justice no 177/1996 (Article 12 refers to free legal help).

� Letter to the Article 8 Project from, JUDr. Miloš Jodas, Head of the Registration Dept. of the Czech Bar Association, dated 18.10.1996.

� Some procedural details were provided by the Deputy Chairman of the Czech Bar Association (in a  telephone conversation on 8 October 1996), who indicated that

1.  A written request for representation must be submitted to the Bar Association by the applicant. This letter must not only describe the details of the case, but should also underline its legal significance.

2.  The applicant should supply the Bar Association with written proof that a request for legal assistance has been refused by at least two other lawyers.

3. Further, the applicant must acquire and provide the bar association with documentation which proves financial hardship.

Later, another official of the Bar Association, JUDr Jiří Klouza, said that as far as proof of the rejected applications was concerned, providing the names of the lawyers in question was sufficient.  A third Bar Association official added that when the applicant is serving time in prison, this requirement is waived altogether.  Information provided by other officials on the nature of the third requirement was equally inconsistent.

� This figure covers 1st January 1993 to 10th October 1996, a period during which the Bar Association designated attorneys in a total of 636 cases, but not necessarily to provide free legal assistance.

� Decision of  7 April 1994 on the admissibility of the application, (the Application no 22926/93, J.A. v. Czech Republic.)

"An individual who complains of a violation of his fundamental rights or freedoms, recognised in a constitutional statute or an international treaty, by an organ of the public authorities of the Czech and Slovak Federative Republic or the Czech Republic as the successor State of the former, has not exhausted domestic remedies if he has not submitted his complaint to the Czech Constitutional Court.Ó

� 2 EHRR 305, October 9, 1979, Series A, No. 32. 

� Permanent Court of International Justice (PCIJ), Advisory Opinion on the Tunis and Morocco Nationality Decrees, Series B, no. 4.

� See Report of the Experts (supra note 2), para. 157. 

� See Marckx v. Belgium.

� See supra note 1, see also application no. 6577/74, X v. The Federal Republic of Germany. 

� In the case of prohibition of residence the person concerned may apply for a suspension of the prohibition to enter the country for humanitarian reason. However, the Aliens Police has complete discretionary power to grant this permission and the law provides that the suspension may be granted only for so-called "humanitarian reasons", the interpretation of which does not include visiting a child but would ironically allow the attendance a funeral.

� Article 8 guarantees a right to respect for existing Ňfamily lifeÓ.  It does not oblige a State to grant a foreign citizen entry to its territory for the purpose of establishing a family relationship there.

� See DR 57/217.

� See DR 24/183. 

� See Dec. Adm. Com. Ap. 8244/78, 2 May 1996.

� The applicant, Mr. Moustaquim had been charged with 147 criminal offences as a minor, including 89 of theft, 32 of attempted aggravated theft and five of robbery, and was found guilty of having committed 22 crimes.

� See Nasri v. France, Series A, No. 324 of May 1996.

� See X & Y v. UK, application no. 5302/71.

� See X & Y v. UK, application no. 7229/75. 

� DR 7/64.

� DR 24/98.

� See Dec. Com. Ap. 8061/77, 28 February 1979 (unpublished).

� See X v. Iceland, No. 8962/80.

� See Klass and others v. Federal Republic of Germany, Series A, No. 28 and Sunday Times v. UK, Series A, No. 30.

� See Handyside v. UK, Series A No. 24.

� See Nasri v. France, Series A, No. 324 of May 1996.

� Protocol No. 4 to the European Convention on Human Rights securing certain rights and freedoms other than those already included in the Convention and in the first Protocol thereto, 16 September 1993, Council of Europe ETS 46, entry into force 2 May 1968.  The Czech Republic recognised the right of individual under Protocol No. 4 on 1 January 1993.

� See van Dijk and van Hoof, Theory and Practice of the European Convention of Human Rights, p. 496.

� See ŇThe Protection of Second-Generation Migrants from Expulsion under Article 8 of the European Convention on Human RightsÓ, by Ryszard Cholewinski, The Netherlands Quarterly of Human Rights, No. 3, 1994.

* The Czech and Slovak Federal Republic is hereafter referred to as the CSFR.  As of 1 January 1993 the CSFR was succeeded by the Czech Republic and the Slovak Republic.  Wherever this Act refers to the CSFR, it should be understood to mean either the Czech Republic or the Slovak Republic.  Similarly ŇCzechoslovakÓ means either ŇCzechÓ or ŇSlovakÓ.  This Act is in effect in both countries.

* ŇHisÓ also refers to ŇherÓ and ŇheÓ to ŇsheÓ throughout this translation.

* Commonly known amongst English-speaking expatriates as Ňthe green bookÓ.
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